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MINUTES

PLANNING COMMITTEE
September 25, 2007

A meeting of the Planning Committee of the Council of the County of Kaua’i,
State of Hawai’i, was called to order by Councilmember JoAnn A. Yukimura, Chair,
at the Historic County Building, Room 201, Lihu’e, Kaua’i, on Tuesday,
September 25, 2007, at 1:48 p.m., after which the following members answered the
call of the roll:

Honorable JoAnn A. Yukimura
Honorable Jay Furfaro
Honorable Shaylene Iseri-Carvalho
Honorable Ron Kouchi
Honorable Mel Rapozo
Honorable Bill “Kaipo” Asing, Ex-Officio Member
Honorable Tim Bynum, Ex-Officio Member

Minutes of the August 29, 2007 Planning Committee Meeting.

Upon motion duly made by Councilmember Furfaro, seconded by
Councilmember Rapozo, and unanimously carried, Minutes of the
August 29, 2007 Planning Committee Meeting was approved.

The Committee proceeded on its agenda items as shown out of order in the
following:

PL 2007-2 Communication (8/3/2007) from JoAnn A. Yukimura, Planning
Committee Chair, requesting that the Administration be present
to give a status report on the Planning Department’s progress in
developing a plan to implement the identification of important
agricultural lands pursuant to Act 183.
[This item was deferred.]

JOANN A. YUKIMURA, PLANNING COMMITTEE CHAIR: I presume the
Planning Director is in the building. He is not? He was there? You will recall the
motion at our preceding Committee meeting was for a session at 1:30 and I
apologize to those who are here for the 1:30 session for being late. I am sorry, they
are still looking. Well, while we are waiting, I am going to open it up if you don’t...
Let’s see. A short recess until we can get the Planning Director.

There being no objections, the Committee recessed at 1:50 p.m.

The meeting was called back to order at 1:51 p.m., and proceeded as follows:

Ms. Yukimura: Mr. Costa, the rules are suspended.
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There being no objections, the rules were suspended.

LAN COSTA, PLANNING DIRECTOR: Good afternoon Councilmembers, Ian
Costa, Planning Director.

TIM BYNUM: Good afternoon.

Ms. Yukimura: Good afternoon. We had asked for a report on your
$500,000 request for an ag rural land study and would appreciate your oral report
on this please.

Mr. Costa: Okay, I transmitted a cover letter that had attached to it a draft
scope of work for that.

Ms. Yukimura: What is the date of your letter, your cover letter?

Mr. Bynum: September 11.

Mr. Costa: September 11.

Ms. Yukimura: Okay, I want to make sure that everybody has a copy, so
it is your... is it September 11, is that your cover letter Mr. Costa?

Mr. Costa: I am sorry. I have the draft scope of work and I do not
have my cover letter attached to it which was routed to the Mayor’s Office for
signature I guess. It is dated September 11 yes.

Ms. Yukimura: Okay, so we are all on the same page. You may proceed.

Mr. Costa: Is that the letter you have?

Ms. Yukimura: Yes.

Mr. Costa: Okay, attached to that cover letter, basically it
transmitted a draft scope of work for what we perceive to be a request for
qualifications to contract a company or potentially a planning firm to do an
important ag land study and to produce proposed maps which would designate all
lands within the State, currently within the State Land Use Agricultural District
either as important ag lands or as not important ag lands as required by Act 183
which was approved by the Legislature in 2005 I believe. We transmit that draft
scope of work to Council as I said as a draft for your input, but essentially, if I may,
I will kind of read what we have outlined in the scope of work.

Number 1: Under scope of work which would be... this would ultimately be
attached to a request for a proposal or qualifications that we would run through the
Purchasing Division of the Finance Department.
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Ms. Yukimura: Excuse me Mr. Costa, let me just ask members of the

public who are here for this matter, do you have a copy of that? Okay, we will make
that available. Can we make copies available? But proceed.

Mr. Costa: Okay, so item number 1 under scope of work would
require a legal and technical review of the requirements of Act 183 with emphasis
and particular attention for the lands on the County of Kaua’i as it relates to the
Kaua’i County’s General Plan (Development plans) and our existing CZO. So in
other words, review the bill and in relation to the plans that the County has
adopted to date. Number 2: Review and provide a review and analysis of similar
agricultural land preservation initiatives such as Act 183 conducted and possibly
adopted by other States. Number 3: Provide a methodology or report in a form of a
report providing a basis for recommendations for designating lands as important or
non-important considering the requirements of Act 183. All lands within the... and
these will include all lands within the State... currently within the State...
currently within the State Land Use Agricultural District and any other special
circumstances that the consultant may feel applies specifically to Kaua’i which by
right should include Ni’ihau. Also provide a data base and set of arc view or GIS
files for all those lands that are included in that study. Again, all the lands
designated agricultural by the State Land Use District, State Land Use Commission
and then provide a baseline evaluation of all lands suitable for designation under
JAL. Provide a summary of recommended future action necessary by the County to
enact the policies and regulations for Act 183 as well as any other recommendations
they... the consultants may feel the County should look at.

And then item 7, we outlined a suggested, if you will, public outreach scope
which would be to: number 1, conduct a minimum of 12 technical advisory
committee meetings and we proposed that between the Mayor and the Council that
a technical advisory committee be formed which would provide direct input to the
consultant. The makeup of the technical advisory committee and, in essence, what
is intended here is to have members that are farmers, are large landowners, and
other governmental or non-profit entities which may have an ongoing role in
fostering ag, promoting ag or conducting ag activities. So this would... the technical
advisory committee would be a body that would look at the data presented by the
consultant and be the actual recommending body as to which lands which.., what
the ultimate recommendation should be out of this report. Not only for designation
of important ag lands, but any other recommendations that should be made to the
County either which may entail specific amendments to the CZO which may entail
specific amendments to any of the existing development plans or even general plan.

And then in addition to that, conducting and coordinating a minimum of 12
TAC or Technical Advisory Committee meetings to then... throughout the life of the
contract to conduct primarily two (2) series of islandwide meetings and our thought
at this stage was to have two (2) series of meetings and one meeting in each of three
(3) districts. So we are saying one on the Northshore or one within the north
district, one centrally located whether it is Lihu’e or Kapa’a and then one on the
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westside. So we are recommending that prior to... well, at the onset of the contract

and after forming a technical advisory committee, that the initial public meeting

would be held to take input from the public prior to the technical advisory

committee really making any decisions and then another one at the end of the

technical advisory committee meeting series to comment on any of the

recommendations that the technical advisory committee is proposing to make.

Additionally, all 12 technical advisory committee meetings should be open to

the public and have time such that the public will participate in those meetings as

well. The consultant and we require that the consultant provide facilitation and

minutes of those... both the TAC meetings as well as the public meetings and that

they make a special effort at the beginning of the contract or project to put together

a schedule for those.., not only the technical advisory committee meetings, but also

the public meetings and provide mail outs to each household throughout the island

that would provide a schedule for all of the upcoming planned meetings. And then

also provide subsequent notice through newspaper and other public means (radio)

as two (2) weeks prior or within a certain period prior to each meeting.

In terms of what we have listed as or identified as deliverables.., in other

words, at the end of the contract, what we will receive is the draft.., a draft as well

as a final report that would encompass all of the requirements above as well as

propose or draft maps for the entire island identifying of... all of the lands currently

in the State Land Use Agricultural District and which of those are proposed to be

designated as important versus non-important. And that those maps be provided

both electronically as well as hard copied to the County. I do provide a tentative

timeframe and we are hoping that if we can get input from Council and we have

solicited input from other agencies such as NRCS, Department of Ag, just to provide

input on our scope of work, but we hope to by next month, have a final draft scope of

work at least that we can incorporate and work with the Purchasing Division to

send out a notice for Request for Qualifications which we hope to do in November.

Ideally, the beginning of November and based on that, typically, it is about a one

month recruitment timeframe, so we would be receiving responses in December and

by early January, sit down, rank those... former committee to rank those responses

and then begin negotiation with the consultant ultimately to begin this study or

issue a notice to proceed in about May or late spring of next year.

So, again, we welcome any input the Council can provide. We are also... you

know, we do currently... a study is currently being preformed by the University of

Hawai’i, Department of Planning and Urban design by its Professor Carl Kim.

When this legislation was or prior to the Act 183 being enacted or adopted by the

Legislature, we did participate and I know Councilmember Yukimura as well, in a

working group and there was a funding mechanism that was going to be identified

with the legislation and numerous counties... the County of Kaua’i, for one, give an

estimate of approximately half a million dollars that we felt would be at least what

we needed to conduct such a study and we all provided input, so that the
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Legislature could also provide funding with that bill when it was enacted, a total of$75,000 was provided with that bill by the Legislature and that $75,000 was to besplit amongst the four (4) counties to accomplish this.

Honolulu, Maui and Big Island stated early on that they would not need anyof that $75,000 or it is quarter share of that $75,000 as well as did. We expressedconcern that that $75,000 would not be able to likely do the... to complete the study,we needed to do islandwide and as a compromise in working with Mr. Tony Chingfrom the Land Use Commission who was in charge of delegating that money...receiving and delegating that money to the counties, we suggested that he either doa... conduct a study that would provide more refine parameters which then each ofthe counties or sort of a how to work list for each of the counties to then adopt mapsand be consistent I guess if you will. Instead, he offered to... in working with bothus as well as the Department of Ag, we... or suggested that they contract theUniversity of Hawai’i and possibly or offered to target or do a portion of Kaua’i andbecause we were just about to... or we had just completed an RFQ for theKóloaIPo’ipüfKalãheo Development Plan update, he suggested that perhaps we usethat money to hire U.H. to do a study for the KöloalPo’ipfilKalãheo area and theagricultural lands within the State Land Use Agricultural District that are withinthat area, so that study, they did enter into a contract that is not a contract that thePlanning Department... we never did receive that money, so the Land UseCommission is contracted with U.H. and Karl Kim is doing that study. He hasprovided a series of maps and our understanding is that he is planning on getting adraft report if you will within the next, I believe, two (2) or three (3) months, but heindicated that.., initially indicated that they would not complete the draft reportuntil the Legislature approved an incentives package which was an integral part ofAct 183 and which essentially.., the adoption of the incentives package is, inessence, what triggers Act 183 according to our discussion last week with TonyChing from the Land Use Commission. In essence, the requirement for the Countyis to provide their mapping does not begin until that legislation is complete. Inother words, Act 183 is not complete to date until that incentives package is alsoapproved by the Legislature. We hope to get Mr. Kim’s completed study within acouple of months and get into at least come down and at least give a presentation tothe Planning Commission and probably as likely the County Council as well.

We did want to try and bring him down earlier and he just... it didn’t workout and he was a little uncomfortable until he finished his... or at least produced hisdraft report. That is really what I have on the scope of work.

Ms. Yukimura: Okay, any questions of Mr. Costa? CouncilmemberFurfaro?

JAY FURFARO: Thank you Chairwoman. Ian, thank you for the briefreport. I am going to go back to our last conversation and ask if we are not drawingon any of the State moneys, there are no dates that are triggered to meet mappingdeadlines, is that correct?
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Mr. Costa: That is correct and, in essence, our understanding from

our discussion with Mr. Ching last week is... and kind of always has been our

understanding is that the bill... until.., requires that the Legislature adopt an

incentives package and, therefore, one Act... Act 183 is, in essence, is not complete

yet.

Mr. Furfaro: Okay, I just don’t want to find ourselves in a situation

that the State now does the mapping for us because they reflect on something that

says that we missed a deadline and the way that I read that, that was one of the

triggering points. When I talked to Mr. Ornellas at the last meeting, they implied

to us that we would be seeing a draft of those incentives for farmers that would

keep their land in agricultural based on the fact that they would qualify for a first

draft of those incentives. That was not part of your presentation, but do you have

an idea of when we might see that?

Mr. Costa: I can transmit that. What I can transmit is just simply a copy of

what was proposed to the Legislature.

Mr. Furfaro: And then my third concern and I didn’t see it in this

outline here and I talked with quite a length with Mr. Ornellas the last time is that

how do we plot, track and identify what will eventually become a water source that

will assist, you know. To preserve agriculture, you need water. You need water to

grow food, if not, you don’t have agriculture, but I indicated that I thought

somewhere in the scope here whether we are working with the watersheds, the

mauka inland watershed alliances or they were working with old irrigation

systems. There should be someone who makes a review of water resources available

which would easily be maintained. I know that is the task of the East Kaua’i Water

Resource Council, but I think in one of these workshops, we should be specifically

talking with those groups about available water for irrigation and what we need to

continue to do to help them maintain these systems or create these systems because

just from the fact that they eventually would sell water to farmers which offset their

operating cost, I think we need to ask in the plan that there is a serious portion of

the dialogue talking about water resource.

Mr. Costa: And part of the intent of having that TAC, Technical

Advisory Committee, was to include representatives and that would be one that I

would say would have to be there.

Mr. Furfaro: Okay.

Mr. Costa: As well as any other representatives of some of the large

landowners that may have been ditch caretakers and, sorry, but I didn’t go through

was within Act 183 and which is required by the scope of work by reference, Section

205C... oh, I am sorry, 205D is the standards and criteria for the identification of

important ag lands, so they have a series of criteria which also are required or that

is the intent of the study is using those as well as any other things that may come

up specific to Kaua’i, specific to certain planning districts and, you know, the
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criteria listed.., number 1, land currently used for agricultural production. Number2, land or soil qualities and growing conditions that support agricultural productionof food, fiber or fuel and energy producing crops. Number 3, land identified underagricultural productivity ratings such as the State’s previous study or otherwiseknown as ALESH(sp.?)... land types associated with traditional native agriculturaluses such as taro... those in taro or other unique agricultural crops such as coffee,but, in other words, everything that is currently being productive as well as number5, land with sufficient qualities.., quantities of water to support viable agricultureproduction. Obviously, those lands that still had functioning surface irrigationsystems would rise to the top.

Mr. Furfaro: I guess Ian, what I am saying is, I would like to see in thescope, a particular unit of that discussion that would talk about water resources ina map that is then laid over these lands, so that we can see, you know, what kind ofsupport that we have to give to maintain what water is available and I just... andthis is only my feedback and I would think that there would be one module thattalks about the mapping of water resources, irrigation system, flumes that inplace...

Mr. Costa: We can certainly look at that and maybe make that a...one of the items that, you know, I am not sure... I am sure just to go through andmap the existing or past extensive irrigation system that the plantation used couldbe a study in and of itself.

Mr. Furfaro: I realize that in this Council and through my Committee,we funded $75,000 for economic development to do a study about engineeringalternatives for water especially for the organic farmers out in Waikalua, Waipa,Pila’a, you know, because they depended on Kaloko, but we need studies that say tous, where is the resource, what lands would it cover, and it is almost in my opinionan opportunity to map what is currently in tact that can continue to supportagriculture.

Mr. Costa: And certainly, we recognize...

Mr. Furfaro: It is not agriculture for fuel and alcohol and coffee forcaffeine. You know, I mean, some substantial crops that feed people.

Mr. Costa: Yes, and we recognize that as obviously a priority in... anessential piece of having productive ag lands particularly and we wouldn’t want topromote the use of potable water sources for that purpose, but we will, I guess,highlight that.., place more priority on that item as well.

Mr. Furfaro: Well, thank you very much and that is my feedback. I amvery interested to see the list of incentives and I am very interested to find out if wewill map water resources separately. Again, it is only my thought on where we goon Bill 183 (Act).
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Mr. Costa: And I just want to state that our end goal is to provide not only

compliance with Act 183, but what we end up with by way of maps and

recommendations, we want to make sure it works. So if in the end we need to do a

more extensive study of existing infrastructure and that may entail prior to even

awarding any contract, coming back to ask for additional funds, that is entirely...

that is likely to be a possibility. I mean it is a study that... essentially, as Act 183,

the State has always placed a priority on ag lands. They have done a number of

studies, but have never truly done this exercise in saying that this is prime and this

is not. Essentially, they have asked the counties to do that.

Mr. Furfaro: But I think we will all agree that if you have water and

you have decent soil, you certainly have prime ag land that can grow food and I

really appreciate your presentation and I just ask that you could consider that

again especially as the Legislature reviews issues with our dams and reservoirs and

how they can be better treated to meet the needs of the agricultural community.

Mr. Costa: We will.

Mr. Furfaro: Thank you very much Ian. I have no more questions

Councilwoman.

Ms. Yukimura: Other questions of Mr. Costa? Councilmember Kouchi?

RON KOUCHI: I guess besides saying how sharp you look this afternoon.

On number 7, in that second bullet, you say that the advisory committee would be

comprised of 12 to 18 members appointed by the Mayor and the Council. How do

you envision that to work because I am seeing it not working? Candidly, this is an

advisory committee for an administrative department of the County. We, two (2)

weeks ago, argued for 20 minutes for what should come up at 1:30 without arriving

at an answer before we started our meeting. So seven (7) of us trying to help figure

out what that 12 to 18 should be with you, I see just holding the process back. Once

it gets to us, we have the final vote, we have the authority to set up our own select

committees to be comprised of any members we desire. We can hold workshops, we

can hold community meetings, we have a host of avenues available to us and I am a

little concerned about getting us started. This timetable gets something to us in

May which is leading into the election and the reason the Legislature has never

done anything on this because it has been a political hot potato. And you are not

really going to give a good opportunity for this to be acted upon quickly by the

Council, you know, if it drags too far into that election period would be my first

concern as opposed to question. And then when it says in the very next bullet that

they shall serve as a decision making body and providing final recommendations, so

their vote will be the vote that counts and not the Planning Commission.

Mr. Costa: No, that would be decision making body to help in the

finalization of the consultant’s report which then ultimately would go to the

Planning Commission and maybe appointed is not the right word, but essentially

what we were hoping was that this was a panel that... for simplicity terms, farmers
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that could provide direction and maybe not necessarily appointed, but recommendedand really the intent was to include Council in terms of providing input on whosome of these people may be. I think we have a pretty good understanding of a fewor several, but we didn’t want to overlook anybody.

Mr. Kouchi: But I just say on this final decision making. I bring thisup because I had served for the most part until I got elected on the solid wasteadvisory task force and it was never explained clearly at the first meeting what therole or the function of the advisory group was. When we got toward the end of theprocess and members of the advisory task force thought they were going to castvotes to solidify what the recommendation in the plan would be, then we wereadvised that we were there meeting monthly or sometimes twice a month with theconsultants to debate the issues to provide information and community feedback tothe consultants, but it ultimately was a report to be drafted by the consultants,reviewed by the Mayor and Public Works and be submitted that way and certainlythere were some members of the advisory committee as you could understand thatwere a little upset because they felt that they had invested that time and they had agreater say, so it is going to be very important to be upfront with that committeewhat exactly the defined rule and scope of their participation is going to be. So thatyou don’t get to the end of the process and they feel that they may have a greatersay than the consultant if that is not the case or if it is ultimately the commissionthat needs to make a recommended report to the Council that they understand thatit is the commission’s role to actually cast the votes and they are providinginformation. Whatever that scope is, but I do think it is important for them tounderstand that upfront. And then lastly, if we are because of this start that weare getting and fronting the money going forward, I still thought it was part of theState Constitution that the State cannot adopt a law and pass a cost onto theCounty. So we have this thing from Gary Heu, but I don’t see anywhere in herethat we are going to ask them to fund this study that was mandated by Act 183 andI think we may have constitution... State Constitution or State law on our side thatwould require any legislation that is passed that imposes a cost that the State needsto provide the funds. The State often gets around that by going into what theyterm rule making, but Act 183 is clearly a law.

Mr. Costa: Or could they also use the appropriation of $75,000?

Mr. Kouchi: They need to fund the impact that they created by the lawand clearly, it is insufficient for the four (4) counties to have implemented the Act,you know, when, in fact, our own cost estimate is at half a million dollars just forKaua’i. My only other point on some of the things that Jay was saying and wecertainly need to be cognizant and careful about not being in violation of the timetables in Act 183. And, you know, while I share that sentiment, I cannot help butsmirk at the State because the Constitutional Convention of 1978 mandated thatthe Legislature do this. So it took them almost 20 years to get to Act 183 and tonow turn around and tell the counties, well, you have two (2) years or we are goingto come here and put you in jail. I mean, my God, that would be the ultimatehypocrisy and to not at least say that for the record I think would be remissed.
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Thank you.

Mr. Costa: Thank you. I haven’t been around that long, but I was

able to recognize... I appreciate your pointing out the limited authority if you will of

that committee as well as the nuances of getting that members on board, but it is

our intent to work with the Council to (change side of tape)... right people to

participate and help direct the consultant, but ultimately, you are correct.

Ultimately, it is the final maps and any amendments, we will have to... will be

approved by the Planning Commission and recommended for action by the Council

actually (will be recommendations to Council) which is a part of Act 183 that the

Council has to adopt that prior to the County being able to then take those

recommendations to the Land Use Commission for adoption.

Ms. Yukimura: Councilmember Bynum?

TIM BYNUM, EX-OFFICIO MEMBER: Several things. One is just for

anybody who is looking at this document, there is a typo on the timeline.

Mr. Costa: Yes, I apologize.

Mr. Bynum: These things start 1/08 and go through 5/09 in case you

are in the audience.

Mr. Costa: As I was describing it, I guess I did describe it as such,

but...

Mr. Bynum: Just to clarify in case anyone was confused.

Ms. Yukimura: Let’s be real clear about this. So there is 10/07, 11/07,

12/07, and then it is 1/08, right?

Mr. Costa: Yes, I am sorry.

Ms. Yukimura: And then it is 2/08 and 4/08 and 5/08 and, so you know, it

is not even an election year. It is 5/09, right?

Mr. Costa: The completion of the anticipated consultant contract... I

forgot to mention, but we anticipate a one year contract, so we hope... we are

anticipating that in late Fall of next year or 2008.. .April or May of 2008, we would

enter into a contract, a one year contract which should... we hope to be completed

by May 2009, so I apologize for that.

Ms. Yukimura: Councilmember Bynum?

Mr. Bynum: So as we have seen in ‘78, the Legislature... at the

Constitutional Convention said that we have to bring clarity to how we are going to

protect ag land and now they have given the County a year or more to do it. You
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know, but I can’t think of a more important task for us to do on Kaua’i right nowthan to bring some clarity to how we use ag land, what it is for, what it isn’t for,what you can do with it, and what you cannot to say it in simple terms. So Act 183and I was hopefully when we got our thing from Gary Heu about things we aregoing to talk about, I hope we are going to talk with the State about Act 183 becausethere is this huge loophole in there that we can go through this whole process ofidentifying important agricultural lands and then they have this 50% rule. So, youknow, basically saying, well, you can identify this land, but any one landownerwon’t have more than 50% classified as important ag land which seems to me on theface, ridiculous because it doesn’t go by any objective criteria of whether that isimportant ag land or not. It seems to me without being an expert on this at all thatmuch of the important land that has the criteria that we have discussed briefly here(water, good soils) is going to be large landowners. Large landowners to say, youknow, just for the sake of discussion, we have a thousand acres of ag land that is allprime and we are going to say, oh, but 500 of that doesn’t qualify just because ofthis 50% rule. I hope the County of Kaua’i is going to ask the Legislature to look atthat again and say, you know, what was the rationale for that because it prettymuch (inaudible) us. So I hope that is part of our intent as a County in our messageto the Legislature. Then my concern is that if we go through the process of Act 183and we identify important ag lands that we are engaged in a process that answersthe question of what we do with the lands that are not identified important ag. Weneed clarity on all of the land that is designated agriculture, not just set aside and ithence by concern and the (inaudible) about Act 183, is it about preserving ag land oris it about releasing ag land for other uses by not designating it as important agland. Those are just straight forward questions if they are going to lay this out onthe County, I hope that we go through a planning process that looks at lands that...to be identified and also at the same time, looks at what is the status of lands thatare identified, so we can bring some clarity to how people can use these lands thatare designated agriculture.

In our General Plan, we... I think we have a shared vision as a communitythat stated briefly in the General Plan that we want to remain a rural basedcommunity with towns that have character with open space and view plains inbetween and that land in between is agricultural land. Right now we have a systemwhere that can be subdivided into gentlemen estates and lots of things can happenwith these lands that are considered agriculture. So I would encourage that wehave a scope of work that deals with both sides of that. The lands that are identifiedand then clarity for the lands that are not and that is a huge chunk of work. But,you know, what better time than the present to begin that process. So what thescope of work on this contract, to me, is a very important issue and I would hopewe... as you mentioned that this document is a draft and that we can have dialoguequickly about the scope of work that includes both sides of that equation. Does thatmake sense Ian?

Mr. Costa: Yes, and would welcome any additional comments youmay or suggestions if you will that you may... well, in addition to what is statedverbally today, if you have anything else, certainly let us know. I did want to at
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least share that at least our Department’s view or intent with respect to what

happens to those lands that are not designated as important, those would still

remain in ag. Let me step back a bit and say that this Act 183 really requires that a

mapping exercise and a series of maps be adopted. That is just half of the equation.

The other half is to develop those regulations that, in effect, lay out the standards

for those important ag lands. Currently, those standards are laid out in our CZO.

They spell out the minimum lot size, the maximum density, the types of permits

you need to go through depending on what you want to do. So we are also

undergoing the update of the CZO and we have requested that the... or that we are

requiring that the consultant for that actually begin to create another category of ag

within the agricultural zoning district which will be more restrictive which would

likely.., in preparation for those lands that we would designate important ag lands.

So essentially, I don’t foresee having the titles important ag lands and non-

important ag lands, but basically ag 1, ag 2. Ag 1 would be most restrictive and

would be reflective of the requirements of the important ag lands where currently

the allowable density for instance within the CZO for ag is one unit.., minimum one

acre per unit, three (3) acres for each additional unit, so you would need four (4)

acres for two (2) units. What we are considering or contemplating is that you may

have a requirement of 20 acres minimum, so for 20 acres, you might get one unit

and potentially maybe even 20 acres for each additional unit, so two (2) units on 40

acres as opposed to two (2) units on four (4) acres and then the lot sizes as well

would be much more restrictive. Touching upon the... when you think about all of

this and going back to why the Legislature or why were landowners successful in

getting the Legislature to put in this 50%, I know you own ag land.

Mr. Bynum: Uh huh.

Mr. Costa: Would you want more than half of your land... I mean, I

think primarily because... I don’t know. At least personally, you know, we all want

to preserve ag land, but less than 5% of us actually do it.

Mr. Bynum: Right.

Mr. Costa: And it has been... but a lot of us. I don’t, but more and

more people own ag land whether they bought it for the right or wrong reason, I

don’t know, but that there is a finite resource of large landowners and, to me, it is

more an equitable situation I think that they... I mean, by right, if we rather really

preserve ag land and make it cheap, we should buy it, government should purchase

it and lease it.

Mr. Bynum: I don’t know if we can do that.

Mr. Costa: I mean, I don’t know how we... it is easy to dictate what

somebody should or shouldn’t be using and, you know, say that hundreds of their

acres of their private land can... we all know the viability of, like I said, I think the

bottom line is none.., less than 5% of us actually farm or even interested in farming.
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. .
Mr. Bynum: Right, and I guess I would be seeking a planning process.I was honest about that. If we are going to, as a community, decide to use a certainportion of land for residential, then it should go through a planning process wherewe make that decision and not have agricultural land or residential landmasquerading as agriculture.

You know, my first lesson in ag land in Hawai’i was that.., as you mentioned,I live on an ag CPR and I didn’t know anything about that 10 years ago. What Iknew was that there was a piece of land for sale and it wasn’t until we got into theprocess that, you know, agricultural popped up, the word CPR popped up and it islike, you know, it didn’t make any sense to me then, but in those days, there stillwas an opportunity for working class people with reasonable incomes to benefitfrom that status quo. That status quo didn’t make sense then and doesn’t makesense now, but what has changed dramatically is the economical equation where ifwe continue to divide up land for residences in agriculture, it is not going to workingclass people any longer.., that ship has sailed because of the incredible run up inproperty values here on Kaua’i. This is not the reality any longer, you know, and soI am hoping that at the end of this process, we get some clarity to how we makeland use decisions in the County of Kaua’i and have some honesty about it and bestraight forward. This is an opportunity where we have already set aside half amillion dollars to do planning, so let’s do that, you know, on a straight forwardmanner and in the process make community decisions. There may be ag land thatwe... that is currently zoned ag that we do think is appropriate for expansion ofresidents, but we should make that decision through a process that includes publicinput and public hearing and not through a process that pretends like we aredividing that land up for farmers, right?

Mr. Costa: Uh huh.

Mr. Bynum: And that is what we have been doing, so we can get intophilosophical discussion, but this is our first brush at what I hope that we just lookvery carefully at the scope of work for this and I am glad to hear you say that youhave an end goal, that you recognize that this ties in with the CZO update, so thatis some of the questions I hope the study answers. How does this integrate with theCZO with the development plans. Those are bigger questions and I don’t pretend atall to be an expert about this that is why I would hope that in this process we alllearn together. I just know that the way things are happening now are not.., don’tfit with what our shared vision I think is as a community for where we want Kaua’ito be in the future. So I did have a couple other specific questions and just to clarifyand to follow up on Councilmember Kouchi. The advisory committee really talks tothe consultant and gives them input about their report and the consultant’s reportgoes to the Planning Commission who can accept those recommendations or modifyit or,.. and there, whatever the Planning Commission passes out is really to theCounty Council.

Mr. Costa: That is right, their recommendations to the County Council.
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. .
Ms. Yukimura: I don’t see the Planning Commission anywhere in Act

183. All I see is that the Planning Department is supposed to submit it to the

County Council, so I could be wrong, but I don’t think the Planning Commission is

covered in 183.

Mr. Costa: Well, I would just say that we would probably want to do

it that way. I think that is the body that we would want those recommendations to

go through. I don’t see any prohibition on involvement of the commission and that

is always the protocol if you will of how we normally transmit a recommended new

laws or ordinances or amendments to the Council.

Ms. Yukimura: I don’t think it will be a law or an amendment, but maybe

it will be. That is one of the clarifications we need. If it is a CZO amendment, you

are right, or a General Plan amendment, but I don’t think this designation of ag

land.., because it needs to be, as I understand it, confirmed by the LUC.

Mr. Costa: That is correct.

Ms. Yukimura: It might be after the LUC finishes their work that it

comes back and we memorialize it through General Plan amendments or CZOs

which is when it would be required to go through the Planning Commission. So it is

not a clear point. You are right that we could decide to just let it go through the

Planning Commission. It is just that you need to look at what the timeframe is and

I am going to ask you later. I don’t want to interrupt the questioning, you know,

how this fits in with the proposed ag moratorium, so go ahead. I just wanted to

make clear that it is not clear and that it has to go through the Planning

Commission.

Mr. Bynum: And I don’t have a lot more. I just wanted.., you know, I

made these notes...

Chair Asing: Let me follow up on that question by saying, you know, it

is either or. Either you are going to go through the Commission or you are not going

to go through the Commission, so what is your answer?

Mr. Costa: We are going to the Commission.

Chair Asing: Okay, so that is your answer. You are going through the

Commission, okay, thank you.

Mr. Bynum: And if that is the case, the Commission is really just

making recommendations to the Council.

Mr. Costa: That is correct.

Mr. Bynum: And, you know, I want to have as much public dialogue...

I think public dialogue on this issue is way, way, way overdue, and so that is great.
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. .
Mr. Costa: ... we process through a public hearing process.

Mr. Bynum: Right, which allows the public to give input in, you know,and to have the Planning Commission’s ideas, concerns and their input, you know,might make the process a little longer, but this is a process that hasn’t even begun.So... but I just wanted to do... I made these notes in the margin and the advisorycommittee gives advice to input on the report that goes to Planning that eventuallycomes here, right? And I am... so I appreciate your report today and I appreciateyour willingness to (inaudible) dialogue about the scope of work for this project andfor this consultant and I hope that happens. I expect to learn a whole lot more overthe next year, two (2) years, but I think that the ideas or some of the things I havesaid earlier are accurate that our current decision making process is inconsistentwith the General Plan and the vision that we have for Kaua’i. I think theAdministration agrees. They are proposing a moratorium on ag subdivision sayingthat we can’t wait for this process, in essence, if I understand that proposalcorrectly. We can’t allow this continued subdivision of these lands to occur withouthaving a better and more thoughtful planning process for that to occur. You know,that crea... should the moratorium become law, it is going to create even morepressure for us to move through this process in a... as timely manner as possible.Thank you for your report and I am done with questions for now.

Mr. Costa: I just wanted to say that I am sure you are not alone andbeing a landowner of ag land, I personally know that there are many outspokencitizens that want to preserve ag land, but... and also live on ag land and may notfarm as well. You know, looking at this and looking back, you know, we probablyshould have updated those standards in the CZO sometime ago. It is certainlysomething that was recommended in the draft CZO and that is some of the thingswe are trying to push through on the.., as we undergo the CZO update law.

Mr. Bynum: Just let me close with this (inaudible) because youbrought that up again. In the neighborhood where I live, there is nurse, contractor,business owner, doctor, engineer from the phone company, there is a lot of localpeople that when we did our subdivision.., when that subdivision occurred, youknow, we were able to have that opportunity. If you did a similar subdivision today,I don’t think there would be one local working class person in there because theeconomics of this has changed dramatically in the last eight (8) years or 10 years.

Mr. Costa: I understand that.

Mr. Bynum: It probably wasn’t a good way to divide land eight (8) or10 years ago and it is even more not a good way to do it now.

Ms. Yukimura: Okay, thank you.

Mr. Kouchi: I am sorry, under the Charter, you know if you have anyconflict of interest, you need to declare your conflict before you participate in any
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. .
discussion and my employer K.D., LLC owns 138 acres and a large portion of it is

agricultural land that is makai of the Lihu’e runway and while there has been

discussion with the Council on a prior rezoning about having that all eventually

become under the ownership of the County, that has not yet occurred. So there is a

potential financial interest for the company that I worked for and I hope that that

transaction is done and should be done long before I will have to cast any final vote,

but to, again, conform with the Charter, I wanted to disclose that landholding for

the company that I work for. Thank you.

Ms. Yukimura: Thank you. Councilmember Furfaro, you had a question?

Mr. Furfaro: Yes. I just wanted to follow up on a couple of things here

and Mr. Costa, I think you said it right. There is nothing in Act 183 that eliminates

the process for LUC. There is nothing in Act 183...

Mr. Costa: Planning Commission.

Mr. Furfaro: That eliminates a review of land to be upgraded without

going through the Land Use Commission. There is nothing in Act 183 that

prioritizes or ignores the 10 year cycle of updating the General Plan. There is

nothing in there. There is nothing that says, by identifying the superior prime ag

lands, the other ag lands automatically become something else, they are still ag

lands.

Mr. Costa: That is right.

Mr. Furfaro: And they have to go through those processes. When we

talk about ag subdivisions, let’s all remember that most of those are being divided

through ownership process and not zoning issues with the Council. They are being

divided by ownership access that is handled by the Hawai’i State Real Estate Board

and not through zoning issues with the Council and those are the things that need

addressing. The other piece I want to reflect on everybody. At the last Committee

meeting, I passed out the State schedule of critical dates and I concur with my

colleague Mr. Kouchi on the fact that, you know, the State is going to hold our feet

to the fire about get some of these mapping dates in place. But, truly, we don’t want

to... we are not going to be at a place next year when this has to be resolved. We

have a deadline in December to put in the first draft of maps if we want to meet this

and if we take money from the State, I want to be very careful here what I am

saying is, that $75,000 might be out there simply because the State said, hey, we

made an offer to help you fund this process, but you choose not to accept some of our

funds and, therefore, the burden is all of yours. I said it two (2) weeks ago and I will

say it again. We need to invoice the State for some of this process, so that the

reality is, we can say to them, hey, you know, $75,000 split amongst four (4)

counties was not even close to what the cost are. Here is what the real cost are to

do it right and to meet these deadlines, and we expect you to help fund part of the

cost. It is being mandated by the Constitutional Convention of 1978, you know, they

put those moneys out there and we need to ask them for some kökua, especially
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. .
some financial assistance. The real intent is that this Act is saying, these are trulythe prime lands and, they, in fact, will be preserved for agricultural activity. Theincentives that I talked about later are the things that will eventually affect thecounties coffers because the taxes possibly could be reduced. That is the incentiveand the restriction that you can only do agricultural activities as outlined in theCZO are the kinds of things that we hope will give some relief to those property(inaudible). I want to make sure that we are really clear on this, the intent. It isnot saying, that is the only land we are going to farm, it is basically saying,everything else that was ag, remains ag and you still have to go through land useand you still have to go through the planning process in the General Plan. But I amreally concerned if we walk away from any kind of funding offered by the State rightnow that we end up carrying the whole purse (inaudible).., because $500,000 isn’tgoing to be the whole amount. Let’s all be very honest, $500,000 probably carries usthrough a planning process outlined in your letter, but it doesn’t take it us throughthe whole amount of work that is outlined for us by the State. So I just want tocaution us on the financial aspect and I would invoice the State for some cost, aportion of this money just to see what happens.

Ms. Yukimura: Any other questions? If not, I sent a memo datedSeptember 14 with a series of questions and, so I would like to go over those now.Do you have that?

Mr. Costa: I don’t.

Ms. Yukimura: Is that the one dated September 14. I guess we shouldmake some available for the public too. The first one is, what designation will landsthat are considered for IAL, but which fail to qualify carry? And you kind of touchedon it, but can you just clarify that again and we need to go as quickly as we canbecause...

Mr. Costa: As I anticipate agriculture, it will still be designatedagriculture.

Ms. Yukimura: Is it not true that this study could find that there arelands that are not agriculture? I mean, so what I hear is you are saying that thereis going to be a category of land called IAL (Important Agricultural Lands). There isgoing to be another category called not as important, but still ag nonetheless, andthen there is going to be a category that says, these aren’t ag lands, they areactually residential lands, they are actually already developed. They are not reallygoing to be viable for farming, so they are not going to be ag. Isn’t this process goingto also disclose those lands or identify those lands?

Mr. Costa: I think we anticipate that there will be a number of landsthat recommendation would come about.

Ms. Yukimura: And, if so, what category are we going to put them in? Imean, for example...
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. .
Mr. Costa: I don’t want to pre-decide that. I mean, it doesn’t say

that... the bill doesn’t say that all those lands... I know it has created paranoia

almost that, okay, what about all those lands that don’t get designated important ag

lands? Does that mean they are all houses? No, it doesn’t...

Ms. Yukimura: Of course not. That is not what I said either. I said there

is going to be some lands that are still ag lands, but not IAL lands, but those lands

as you go down to ‘Anini on your right hand side, they are not ag really and the ones

that are.., because these have come up as we have our vacation rental discussions.

So... and to try to call them ag and regulate them ag with all the same

requirements of ag doesn’t seem to make sense to me. So, yes, we have to guard

and I will be out there guarding any ag lands that people are trying to call

residential that are not residential and are actually good ag lands, but I think we

have to acknowledge that there are some lands that are not ag that are called ag

that we need to call something else and I have been telling people and expecting

that we are going to make these distinctions in this planning process. So I want to

get clear from you if we are or if we aren’t. Are we really going to say that

everything that is called ag right now is going to remain ag?

Mr. Costa: I recognize that there are a number of areas that would likely

not make sense to keep in ag. Act 183 does not talk about that. It does not say that

(inaudible-more than one person talking at the same time)...

Ms. Yukimura: But you are going to have to determine...

Mr. Costa: That is a different issue that we anticipate rural be

addressed, clearly highlighted through the report that these... that would be part of

the recommendations that we anticipate that rural lands should not remain in ag.

Ms. Yukimura: Good, that is what I wanted to know because I am

thinking. And, you know, I mean everybody is making a big thing about Act 183,

but, in fact, I mean and how like the State is telling us that we have to do this. But,

in fact, don’t we have to do this if we want to have a rational planning process on

Kaua’i? Because, right now, we are trying to regulate actually different kinds of

lands with one set of regulation, then that is part of the problem because we

probably aren’t strict enough with our present regulations for the lands that are

prime ag lands. I mean, we are saying you can go down to two (2) acres and in most

cases, the fragmentation of ag land is what takes it out of ag land because it

becomes more a house site and it becomes more expensive, you know, and less

feasible to farm for those that have real commercial markets. I am not talking

about just providing for your family and if we are talking about food, fiber and fuel

needs for this community, we have to have those large tracks of land that are prime

ag land with water that are going to be used for farming, not for country estate. So,

okay, I want to get clear that no matter what... let’s use the mandate of 183 to do

the work that we already need to do anyway to have a good rational planning

process on Kaua’i regarding ag lands.
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. .
Mr. Costa: Well or both the State and the County has been negligent indoing it for the past 30 years.

Ms. Yukimura: I agree with you. Okay, so you said that those land... Imean, this process which I feel like we should call an ag rural land planning processto indicate that we are going to be looking at some of these distinctions is going toinclude or the identification of some non-ag lands. Question number 2: Will aportion of the $500,000 designated for County implementation of Act 183 be used todetermine a category for lands described in question 1. Now, you have already said,yes, because we are going to have ag one or TAL lands and then ag 2, not JAL lands,but still ag.

Mr. Costa: Uh huh.

Ms. Yukimura: And then we might have category 3 which is not ag at all,might be rural, country and we don’t know what we are going to call it, but thoseare kind of... and it may be rural 1 and rural 2 or country 1 and country 2, we don’tknow, but that is the potential designation.

Mr. Costa: That is right.

Ms. Yukimura: And this study is going to identify those.

Mr. Costa: Yup.

Ms. Yukimura: Okay, so what kind of CZO regulatory system is beingplanned, and that is question number 3, for the various categories of original agdesignated land, what kind of CZO regulatory is being planned? Basically, if I cantranslate this question, it is like once we identifSr those lands as IAL, how are wegoing to regulate them and I think I heard you say that you are planning to havethis dovetail with the CZO update. So is it the CZO update that is going to craft theregulatory system for IAL lands?

Mr. Costa: In our.., currently ongoing CZO update, we have directed theconsultant to create a second ag district which would contain developmentstandards that are much more restrictive than the current standards provided inthe CZO. Understand that is what tells you what you can actually do in ag lands orresidential lands. How many units you can have or what types of permitted usesare. So this Act 183 is a mapping exercise and how you get to actual regulations,that is not provided in here.

Ms. Yukimura: Well, and that is my concern because I am assuming thatthere is a relationship between the ag... proposed ag moratorium.., the proposedmoratorium on the subdivision of ag land and this whole planning process becausethe question is, once the moratorium comes to the end, what are we going to have?We are either going to have the same laws that we have now which would be kind of
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. .
ridiculous that we have held up the subdivision process to only go back to the same

thing we were when we started the moratorium process or we are going to have a

new set of regulations that are going to be more protective of ag land than the

present ag subdivision law is.

Mr. Costa: Yes, that is what is intended, but that...

Ms. Yukimura: We need to change the tape right now. Let’s change the

tape. Can we do that now? Okay, so everybody stay in place and take a deep

breath and we are going to change the tape.

Ms. Iseri-Carvalho: Councilmember Yukimura, I have a question on

process. Is it anticipated that you will be taking public testimony subsequent to

Mr. Costa’s testimony? Can we see how many people are going to be here? There

are time sensitive matters that need to be taken with respect to my Committee and

we need to complete that by 5 o’clock, so if we can address that issue now while we

are changing the tape, that would be good.

Ms. Yukimura: Sure. How many people would like to testify after

Mr. Costa’s presentation? Mr. Dyer. Anybody else? So I am thinking that we will

finish this... Mr. Costa’s presentation no later than 3:30 is my guesstimate and then

we will have one or two (2) testimonies.

Ms. Iseri-Carvalho: Okay, thank you.

Ms. Yukimura: Thank you.

There being no objections, the Committee recessed at 3:05 p.m.

The meeting was called back to order at 3:10 p.m., and proceeded as follows:

Ms. Yukimura: Okay, so we were talking about a regulatory system for ag

land.., the IAL (Important Ag Lands).

Mr. Costa: I think we left off on how the moratorium and the IAL...

we were talking about subdivisions.

Ms. Yukimura: Right, well, we were talking about what kind of

regulatory system is going to be in place when the moratorium expires. So, I mean,

like you pointed out, so far the process that we have been talking about is just

identification of ag lands into different categories, but the question of how they will

be regulated, ag 1 or IAL, ag 2, and then rural and that is what I kind of need some

assurance that either you are covering it in this $500,000 or that there is another

process going on that is going to dovetail once you have the identification, you are

going to have another process identifying the standards or the regulatory

framework for these different categories of land. I am asking how are you planning

to do this?
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. .
Mr. Costa: We weren’t intending.., well, it is our intent to... throughthis study be able to identify of all those lands in the State Land Use agriculturaldistrict and which of those are important and which are not important or whichshould remain in ag, but not be identified as important. I anticipate and I guess wewill make sure we beef up in our scope of work to make sure that we highlight that,but I anticipate that in doing that... in trying to identify important versus notimportant, there will clearly be lands that would be identified and recommendedthat they not be kept in ag.

Ms. Yukimura: Right, I think I got that.

Mr. Costa: That is not... I want to say that... so that would entailredistricting into another State Land Use District that is other than ag. Act 183 is aprocess for just identifying important ag land. It is not an expedited process fordoing whatever else the County wants to do. In other words, designating urban orrural or any other designation, but specifically focuses on important ag lands.

Ms. Yukimura: I know, but by the exercise of defining and I wouldsuggest just the terminology suggestion that you not use the term not important aglands. It would be important ag lands and ag 2 lands and then the rural or countrylands, but if in the process of doing that, it is true, we would have to go through asecond step of designating those lands to another State Land Use classification.

Mr. Costa: That is right.

Ms. Yukimura: But you are hoping... well, I am hoping that we leverageAct 183 to help us do a good planning process on Kaua’i, so we don’t limit ourselvesonly to what Act 183 is doing because it is like two (2) sides of a coin. Ag land onone side and non-ag on the other side that is ag land that was not... ag land that isnow not ag land. Okay, and we have to think of what category it is going to be inand how we are going to regulate it and it may be the category where there arecountry estates or something else, I don’t know.

Mr. Costa: Uh huh.

Ms. Yukimura: And it may include little, you know, subsistence farmingand all of that sort of stuff, but it could also be a runaway sprawl. It could. Rightnow, if you put it into rural and you allow minimum half acre which allowsminimum half acre lots and which allows an ADU, it is basically an R-4 category.That is quarter acre lots and most people would not think of that as rural, theywould think of that as...

Mr. Costa: R-4 is already urban.

Ms. Yukimura: You are right, but we have half acre lots that are allowedan ADU and that is essentially R-4, so we may need to revamp our whole thinking
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. .
and we may need to lobby at the Legislature. We don’t have to go to the

Legislature... the State’s half acre minimum I think. We could go to a larger lot.

Mr. Costa: (Inaudible) more restrictive, correct.

Ms. Yukimura: But let’s be thinking about all these pieces, so that if

there are opportunities to dovetail and have our consultants just do a little bit more

to address it, let’s do it because our goal, I believe, at the end of this is that we have

a really rational system, we are really clear where our prime ag lands are and we

protect it with every strength we have because we need.., it is about food self

sufficiency and security as well as fuel because some of these peak oil issues are

saying, we are going to go into a kind of society that is very different than the one

we have right now where we are shipping food 1,500 or 3,000 miles. That is not

going to be cheap or easy to do in the future and that is another question. Okay, so

my question is, who is going to be working on or how are we going to be working

on... and they are very complex. Plans for a regulatory system for IAL, for ag 2 and

for the other which might be called, rural country or something else.

Mr. Costa: Well, as I stated we are through the CZO update looking.

trying to develop those regulations which will.., we intend to apply to lands

designated important ag lands. I know that this study brings up opportunities to

look at a whole slue of issues whether land should be put in urban, should be put in

rural, conservation, but to the degree that we can get clarity or a recommendations

to that end, we will attempt to do that. But I wouldn’t want that... thinking of 20

different things we could do to prevent us from meeting our deadline for this one

thing we need to do.

Ms. Yukimura: And I wouldn’t want it either. I just see it as kind of a

natural part. We are going to be breaking land down into ag 1, ag 2 and something

else. And you are right, it may be conservation actually. There may be some lands

that should be more... watershed that should go into conservation.

Mr. Costa: Sure.

Ms. Yukimura: But, you know, and we are not going to convert them

through the study, but we are going to identify them, right? Identification first,

regulation second in terms of how we are going to regulate. Okay, so... and I hear

that you have commissioned the CZO update consultants to think about regulations

for ag 1, but I will tell you it really is helpful when you are thinking ag 1 to think ag

2 too because some of the regulations you might be considering might go one way or

the other, you know, as you think about what are the differ.., what are the

comparative functions of these two (2) different kinds of lands or these three (3)

kinds of lands. So like are you going to allow vacation rentals on ag 1 or ag 2 or the

other. I mean, that is just one example. What are the minimum lot sizes?

Mr. Costa: You know, I mean, we have some apprehension in developing

the vacation rental as to, you know, do people have vested rights to have.., well, you
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. .
are talking about half of the lands on Kaua’i reducing their density significantly(change tape).

Ms. Yukimura: My other issue is, why are you spending $500,000 onidentification when there has been a thousand... not a thousand.., at least five (5)major land identification studies as Mr. Yamakawa pointed out at our previousmeeting that you weren’t here at, but, you know, is it really going to be that hard toidentify IAL? Is it going to take half a million dollars? Or could we not do it withlesser moneys and then spend some on developing the regulatory arena for it? Thatis a question that I want to ask.

Mr. Costa: I suppose that is possible. I think given our resources,you know, I get the sense that we are already somewhat panicking that we haven’tdone it already. If we did it, I just don’t see it getting done in that kind oftimeframe.

Ms. Yukimura: I am not suggesting that you do it. I am saying that youmight look for different kinds of consultants or you might just direct... you justcreate a scope of work that includes the writing of the regulations as well as theidentification of ag land.

Mr. Costa: Well, we don’t feel that a typical planning consultants orplanning firms are necessarily the only people that should be able to respond to thisrequest.

Ms. Yukimura: I agree with you, but how you write the RFP...

Mr. Costa: Everyone is open to respond and I am hoping that. I mean...

Ms. Yukimura: But Mr. Costa, it is how you write the RFP that is goingto tell them what you want them to do and what you want at the end of the study.If you just tell them we only want identification of lands, that is all you are going toget. If you tell them you want identifications of the different categories of land andyou want suggested regulatory systems for these three (3) different, then you willget both and the urgency is coming from the Administration in my... rightfully so, Imean, I agree. But if you propose an ag moratorium, you have to think that thereis a definite end point to the moratorium end and what are you going to do when itlifts, so, I mean, it will be chaos if we don’t have good regulations to put in placebefore the moratorium ends, then you dovetail.., the end of the moratorium withthe effective new date of the regulations and then you are in good shape, butotherwise...

Mr. Costa: No, I agree and I recognize that moratoriums aren’ttalked about too often. I’ve heard it three (3) times in my career, twice for ag andthe one that you brought up, I guess for Po’ipülKalãheo and I have never seen onepassed. So it is clearly not something that...
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. .
Chair Asing: Councilmember Yukimura, I am not sure where this is

going? It seems to be going all over the place and I think we should get back to the

intent of 183.

Ms. Yukimura: Mr...

Chair Asing: Wait, wait, wait. As I read 183 under Section 205G,

identification of important ag lands, County process. Each County shall identify and

map potential important agricultural lands within its jurisdiction based on the

standards and criteria of Section 205D and the intent of this part except for lands

that have been designated through the State Land Use zoning or County process for

urban use. So I don’t know what you are going to do. Are you going to farm 183 or

you are going to do other things?

Ms. Yukimura: Mr. Chair, we are talking about the expenditure of a half

a million dollars for a study that will identify ag lands and could do other things...

may I finish.

Chair Asing: Go ahead.

Ms. Yukimura: Thank you. So I think we are right on point in terms of

trying to discuss how you are going to use that half a million dollars. For sure, we

want the goals of Act 183 to be accomplished, but we know that that is only... I

think as you said Mr. Costa, half of the loaf and, we as responsible decision makers

who will soon be looking at the proposed ag moratorium need to know how all these

pieces fit together. So I think these questions are legitimate and as Chair of this

Committee, I am going to allow them to be asked.

Ms. Iseri-Carvaiho: And maybe we should get like a quorum here and

maybe we can take a vote if we are going to continue asking these questions because

I don’t want to sit here...

Ms. Yukimura: I assured you Madam that we would try to finish by 3:30,

so instead of spending time on this if we can just proceed with the questions please.

Okay...

Ms. Iseri-Carvalho: Well...

Ms. Yukimura: The next question is... (inaudible-more than one person

talking at the same time).

Ms. Iseri-Carvalho: Point of order Madam Chair. Are you expecting

then to finish in six (6) minutes?

Ms. Yukimura: Urn, around there.
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. .
Ms. Iseri-Carvaiho: Well, you promised at 3:30. If not, I will go get aquorum to come here and see if these questions are appropriate.

Ms. Yukimura: Airight, that is fine. Okay, so let’s go onto the nextquestion. How do you propose to involve the public at an early stage?

Mr. Costa: I guess tentatively and per my draft through the processoutlined in our scope of work.

Ms. Yukimura: So one of my questions is, one of the most useful ways wefound for involving the public was videotaping of meetings and putting them onHô’ike.

Mr. Costa: Okay.

Ms. Yukimura: So I would hope that that would be included in the scopeof work and that, you know, part of the problem with the SWAP (the Solid WasteAdvisory Committee) is that they did their meetings in isolation, so the communitycouldn’t learn along with them. And if you at least have these meetings videotapedand show them on Hö’ike just like this meeting is shown, people can learn about theissues.

Mr. Costa: Well, we will look at that and even suggest that in our
scope of work, but certainly, we would intend to at the very minimum to have theminutes. Again, all meetings would be open to the public and whatever minutescome out of those meetings, we would certainly post on our website and makeavailable to the public by whatever means we can.

Ms. Yukimura: Okay, now and the other suggestion is that a website withall of the documents that are given to the Committee or that are being considered inthe process might also be made available to the public as another way to include thepublic.

Mr. Costa: Sure, and again, I wanted to point out that, you know, I don’tthink too often we do a mail out to every house on Kaua’i, but, again, that is how weintend to do this to put together the schedule of meetings and to send those out toevery household on Kaua’i, so that they are notified.

Ms. Yukimura: I am not sure.., a schedule of meetings is going to bemailed? I mean, I think a more cost effective way because is to use the farm bureaue-mail and, you know, like a press release that refers people to a website.

Mr. Costa: And as I stated and use other means such as radio, newspaper,prior to every individual meeting.

25



. .
Ms. Yukimura: Okay, but I would just ask you to be cost effective, so

nowadays with electronics and with the networking that is in the community, you

can get the word out really well that way. Okay, and then...

Mr. Kouchi: Can I follow up on that specific item?

Ms. Yukimura: Sure.

Mr. Kouchi: It didn’t dawn on me, but you said the focus is to get

obviously farmers as active participants with the direct impact, so I am assuming

because the farmers actually need to be physically working on their land, that these

are going to be...

Mr. Costa: They are the ones that are going to make this legislation

work.

Mr. Kouchi: But so I am assuming so that they can participate, the

meetings are going to be held in the late afternoon or the evening sometime because

they need to work on their land during the day.

Mr. Costa: That is a good point and I...

Mr. Kouchi: Not being a farmer, but I am told that is kind of how

farming works.

Ms. Yukimura: Well, you know, also, I think there are more stakeholders

in this than just farmers. I think there are sustainability people, so I hope it is not

just going to be limited to farmers and there are...

Mr. Costa: I know there is a lot of people who have a lot to say about

what we do with farm... you know, I think one of the issues here and are we trying

to preserve open space or are we trying to preserve ag land?

Ms. Yukimura: Well, I don’t think...

Mr. Costa: Because we are talking about real landowners.

Ms. Yukimura: I don’t think people are concerned only about open space.

I am talking about people who are concerned about food security. Yes, so, you

know, and there may be some dovetailing with open space, but I am talking of

people who are concerned just generally about the shape of our community and the

ag lands are a big portion of it.

Mr. Costa: Sure and I have to say what has become clearer and clearer to

me though is there is a lot of us that have that as a genuine concern. But the

bottom line is if we are truly worried about that, then we need to get out there and

participate in it and not expect somebody... 5% of the community to do it for us.
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. .
Ms. Yukimura: Okay, and last question. Councilmember Bynum raisedthe 51% rule which is in the 183 Act.

Mr. Furfaro: It is not in the 183.

Ms. Yukimura: Yes it is.

Mr. Furfaro: Is it?

Ms. Yukimura: It is, but it is hard to find though.

Mr. Furfaro: Because I understood that to be a separate bill that(inaudible).

Mr. Costa: I think that got included.

Mr. Furfaro: At the last minute?

Ms. Yukimura: Yes.

Mr. Furfaro: Thank you for correcting me, but I have been followingpieces that didn’t pass. Thank you.

Ms. Yukimura: Yes, so my question is...

Ms. Iseri-Carvalho: I am asking staff to get Mr. Heu because it is 3:30almost.

Ms. Yukimura: Okay, very good.

Ms. Iseri-Carvaiho: So we are ready to proceed at 3:30.

Ms. Yukimura: Okay, so I hope I was hearing that the PlanningDepartment is in favor of this rule.

Mr. Costa: I don’t think you heard that.

Ms. Yukimura: Okay, because you understand the arbitrariness of it, thatit is excluding a landowners, half the landowners land from consideration asimportant ag lands without any other criteria. I mean water, land, all thosestandards that you read from this bill don’t even apply.

Mr. Costa: I think really what it gets to is that.., a statement thatwe should not force a landowner of lands that we do not own to dedicate more thanhalf of his land.

27



. .
Ms. Yukimura: No, no. This is not requiring a dedication, it is putting it

in a resource classification that regulates it in different ways depending on what the

public interest is.

Mr. Costa: And it is clear that.., from the legislation and what in the

discussions that it is going to be much more restrictive than it is now.

Ms. Yukimura: And it should be if it is prime ag land that is supposed to

provide food, fuel and fiber for a community, right?

Mr. Costa: Okay, and that should be the case no matter how big the 1st. I

mean if you own half acres and truly (inaudible-more than one person talking at the

same time).

Ms. Yukimura: Well, of course, but you know realistically nobody is going

to... we are talking about places where people are on half acre lots if they are

adjacent to urban areas or that they won’t be ag. I mean, let’s be serious. Those

half acre lots are probably not going to be deemed prime ag land because by the

criteria of prime ag land, they are not prime ag land. Those that are already

developed are not going to be those areas that are called prime ag land, so you apply

those criteria.., the thing that the 51% rule does is it prohibits the application of

rational criteria to half of these huge land holdings.

Mr. Costa: But I think it also recognizes that there will likely be major legal

challenges should the regulations result in a significant reduction.

Ms. Yukimura: I know.

Mr. Costa: ... the value of that land.

Ms. Yukimura: No, the question is whether you can withstand a legal

challenge if you do it with the right criteria and I believe you can. That shouldn’t be,

I don’t think, the goal, the primary goal of... we are just developing what is... and it

was never any subject of the ag working group which was an open discussion.

Mr. Costa: I agree, so I don’t support it or I don’t condone it, but I have to

admit that I do recognize where that may come from.

Ms. Yukimura: But I am asking you where is the Planning Department’s

standing if it is to defend the public interest in this matter.

Mr. Costa: Follow the law.

Ms. Iseri-Carvalho: That is right.

Ms. Yukimura: No, we are talking about how we are crafting the law.

How we are crafting the law to align with the best public policy and that is what...
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. .
we are making law. When we propose a new legislation or an amendment to a pieceof legislation, we are crafting the law to embody good policy or bad policy. I amasking you, where do you stand in terms of crafting good policy for the preservationand protection of ag land which is... if you want to talk about the highest law, aconstitutional mandate of the State Constitution.

Ms. Iseri-Carvalho: Councilmember Yukimura...

Ms. Yukimura: We are just finishing up and I am going to have Mr. Dyerspeak, then we are going to have a caption break at 3:40 and then it is all yoursMadam.

Ms. Iseri-Carvalho: Well, that isn’t what I was going to ask. I wasgoing to ask if Mr. Costa is not prepared to answer that as fully as he would like,then he should take the time to provide that in writing, so that we can expedite itbecause it may be a question that you would like to expand on.

Ms. Yukimura: Yes, if he wants to tell me that, he can.

Mr. Costa: Always welcome to put something in writing, but wewould always support. I don’t ever intend to expend any public money, any publicresources, any public employee for any purpose other than to do good work.

Ms. Yukimura: Thank you. Anymore questions of Mr. Costa?

Mr. Furfaro: I have one more question and I want to reference the 51%.On page 20 of the bill, it talks about the majority of the owners land in agriculture.It doesn’t say 51%, you just have to be real akamai to realize that the majority is51%, but it doesn’t say what you do with the owner’s conservation land. It doesn’tsay how you calculate the majority based on this open land. It doesn’t say that. Itis very vague when you...

Mr. Costa: That is an excellent point.

Mr. Furfaro: That is my point. Thank you very much.

Ms. Yukimura: Thank you. Any other questions, if not, I am going to askMr. Dyer, I think he wanted to speak. Is there anyone else who wishes to speak?

Mr. Costa: Thank you.

Mr. Furfaro: Thank you Ian, thank you very much.

Mr. Bynum: Thanks Ian.

MIKE DYER: Thank you Chairperson Yukimura. My name is MikeDyer and I will be extremely brief. This has been a very useful discussion for me. I
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. .
am starting to understand how this process may work; it is very good that you have

the Planning Director in here.., kind of hypothetical on the smaller landowner end

came to my mind. We are talking about the larger landowners and their potential

problems, but let’s say that we have a small farmer who has 13 acres and he has

been farming diligently for 20 years or so, and his father before him. He happens to

be on good irrigation water that Jerry has been looking after (inaudible) Kaua’i

somewhere and under the current CZO since 1972, this land has been allowed five

(5) homes, but he has been farming it. He has been the good guy and he hasn’t gone

out and done a CPR and (inaudible).., he gets designated as JAL, he is important ag

land, he has got prime land, it is in farming, it is on water, it fits all the criteria. If

I understand the way it works properly, he is going to lo... half of his land only can

be designated as important agricultural land, he drops then to 6 ½ acres under our

CZO, he goes to two (2) houses instead of five (5)... (Inaudible) in a tax appeal

yesterday where John Herring pointed out that while he was using a standard of

the County for property taxes where for each house site, he is designating it at least

in my area, $800,000 per house site to start. The first acre is $800,000 and this

little farmer who has been farming away just lost $2.4 million worth of value in the

current real estate market because it had the bad fortune to keep on farming for all

these years and get designated as important agricultural land. Thank you very

much. This will be a very interesting discussion you folks are launching into.

Ms. Yukimura: And thank you. I never saw the 51% actually applied to a

real farmer. That is quite interesting. Any questions of Mr. Dyer?

Mr. Furfaro: I would say, yes, a very good question because it was legal

then and how do you take it away.

Ms. Yukimura: Okay, those are the issue that we will be addressing when

we go through this. The Chair... we are back in session.

The meeting was called back to order, and proceeded as follows:

Ms. Yukimura: I recommend a motion to defer, so that we can defer the

discussion in the interest of being able to get the backup information from

Mr. Costa that he has consented to and also, so that we can have a good discussion

at our next meeting and not take up anymore time at this meeting.

Upon motion duly made by Councilmember Rapozo, seconded by

Councilmember Furfaro, and unanimously carried, PL 2007-2 was deferred.

There being no objections, the Committee recessed at 3:37 p.m.

Due to a lack of quorum (Councilmember Furfaro was excused at 4:35 p.m.,

Councilmembers Iseri-Carvalho and Rapozo were excused at 5:10 p.m.), the

Planning Committee adjourned at 5:30 p.m. and the following items were not

taken up.
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• .
Bill No. 2204 A BILL FOR AN ORDINANCE TO AMEND CHAPTER 8 OF

THE KAUA’I COUNTY CODE 1987, AS AMENDED,
RELATING TO THE COMPREHENSIVE ZONING
ORDINANCE (Transient Vacation Rental and Bed and
Breakfast operations)
[This item was not taken up due to a lack of quorum.]

Bill No. 2226, Draft 1 A BILL FOR AN ORDINANCE ESTABLISHING A NEW
ARTICLE 27, CHAPTER 8, KAUA’I COUNTY CODE
1987, RELATING TO SHORELINE SETBACK AND
COASTAL PROTECTION (Planning Commission
recommendation)
[This item was not taken up due to a lack of
quorum.]

Due to a lack of quorum, the meeting was adjourned at 5:30 p.m.

Respectfully submitted,

Lisa Ishibashi
Council Services Assistant

APPROVED at the Committee Meeting held on October 24, 2007:

J ANN A. YTJKIMU
hair, Planning Corn tee Chair
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