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REGULAR MEETING

JULY 12, 2006

The Regular Meeting of the Council of the County of Kaua‘i was called to
order by the Council Chair at the Council Chambers, Historic County
Building, 4396 Rice Street, Room 201, Lihu‘e, Kaua‘, on Wednesday, July 12, 2006,
at 9:11 a.m., after which the following members answered the call of the roll:

Honorable Jay Furfaro

Honorable Daryl W. Kaneshiro

Honorable Mel Rapozo

Honorable James Kunane Tokioka
Honorable JoAnn A. Yukimura

Honorable Bill “Kaipo” Asing, Council Chair

Excused:  Honorable Shaylene Iseri-Carvalho
PETER NAKAMURA, COUNTY CLERK:; dJust for the record, Council
Chair, we do have an excuse note from Councilmember Iseri-Carvalho, who is
unable to be here today. , , D
Chair Asing: Thank you. Please note that. With that, can we have the

first item on the agenda please?

APPROVAL OF AGENDA:

Mr. Rapozo moved for approval of the agenda as circulated, seconded by
Mr. Furfaro, and unanimously carried.

COMMUNICATIONS:

C 2006-242 Communication (06/22/2006) from the Director of Personnel
Services, transmitting for Council information, the third quarter report (January-
March) relative to vacancies, established positions, new hires, reallocations and
promotions: Mr. Tokioka moved to receive C 2006-242 for the record, seconded by
Mr. Kaneshiro and unanimously carried. '

C 2006-243 Communication (06/23/2006) from the Director of Finance,
transmitting for Council information, Financial Reports--Month Ending May 31,
2006: Mr. Tokioka moved to receive C 2006-243 for the record, seconded by
Mr. Kaneshiro and unanimously carried.
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C 2006-244 Communication (06/13/2006) from the Executive on
Transportation, requesting Council approval to indemnify the State of Hawai,
Department of Education for the use of property at Koloa Elementary School to
construct an accessible lift pad and other bus stop improvements for ADA
(Americans with Disabilities Act) compliance: -Mr. Furfaro moved to approve
C 2006-244, seconded by Mr. Tokioka. ‘ | |¢

. . . o gl

Chair Asing: Any discussion?

Mr. Tokioka: Yes Mr. Chair.
Chair Asing: Yes, go ahead.
Mr. Tokioka: Just real briefly. - I just wanted to thank the

Administration, especially Christina Pinkerton, on all of her...Pilkington, I'm sorry,
all of the work that she’s done in regards to the ADA compliance.. And I'm...as a
member of this Council am very proud of the work that she has done, and the
Administration and the Council has done in regards to ADA comphance So, I just
wanted to state that for the record Mr. Chalrman Thank you.

Chalr Asmg Thank you. Any further discussion? “ -

The motion to approve C 2006-244 was then put and unanimously carried. _
S

Mr. Nakamura:  Next matter if we could Council Chair, as we have some
reserved times coming up, if on page two (2) of the agenda, we can go to the claims
section, and we have one (1) claim. : 3

There being no objections, C 2006-248 was taken out of order. ;

CLAIMS:

C 2006-248 Communication (06/27/2006) from the County Clerk,
transmitting a claim filed against the County of Kaua‘ by Helen Chu, represented
by Rosalyn Nobrega for damages to her property, pursuant to Section 23.06,
Charter of the County of Kaua‘i: Mr. Tokioka moved to refer C 2006-248 to the
County Attorney for disposition and/or report back to the Council, seconded by
Mr. Furfaro and unanimously carried.

Chair Asing: » Why don’t we take a short recess? We have reserved one

(1) item for the Kilauea Seacliff project timeslot, because we had a lot of people that'

were coming from Kilauea, and elsewhere, so we reserved the 9:30 a.m. slot. Sol
we’ll take a short break now, and we’ll prepare for that. So we need the Planningi
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Director who is on his way here I believe, so we’re going to take a short recess and
plan for it.

The Chair called a recess at 9:15 a.m.

The meeting was called back to order at 9:42 a.m. and proceeded as follows:

There being no objections, C 2006-232 was taken out of order.

LEGAL DOCUMENTS:

C2006-232°*  a) Limited Warranty Deed from New Seacliff
Estates, LLC, conveying Lot 26-A (a 75.431 acre lot), Seacliff Plantation At Kilauea
Bay, Kilauea, Kaua‘i, Hawai‘l, TMK: (4) 5-2-04:47 (por.) and 99 (por.), to the County
of Kaua‘i to fulfill certain conditions of SMA Use Permit SMA(U)-82-2; and

b) Grant of Easement B from New Seacliff Estates, LLC, conveying
Easement B (consisting of 5.678 acres), located on Unit B, Seacliff Gardens
Condominium Lot 26-B, Seacliff Plantation At Kilauea Bay Subdivision, Kilauea,
Kaua‘i, Hawai‘i, TMK: (4) 5-2-04:47 (por.) and 99 (por.) (CPR No. 2), to the County
of Kaua'i for an access easement across the Kahili Quarry Road parcel:

Chair Asing: Thank you. With that I'd like to suspend the rules.
There being no objections, the rules were suspended.
Chair Asing: Ian please?

IAN COSTA, PLANNING DIRECTOR: Good morning Councilmembers, Ian
Costa, Planning Director. I guess I was asked to come and provide a chronology.

Chair Asing: Yes.

Mr. Costa: I think that’s been handed out to you. It’s quite extensive,
and I just realized earlier that I was actually a junior in high school when this
started, which means Jimmy and Mel were probably sophomores. And I do want to
mention that from the minute I became Planning Director in 2003, I was
determined to resolve some of a few 20 year plus conditions that have been in some
state of review. ‘ ‘

I think if you have any specific questions on this project, I believe
spans...let’s see 70...started in 1977, so that’s what 32 years, several
administrations, many Planning Commissions, and I've tried to take excerpts of
major steps throughout the project from our files, which is about a...was a full file
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box. And what made it very difficult is it’s gone through several planners, the last
of which recently about a year ago passed away. So, I guess if you have specific
questions, we can...you know I think so we’ve worked hard, I've certainly worked
hard with the...Max Graham, Jim O’Connor, to get a deed delivered to the County,
which has not occurred for the last 23 years.
B . . . . i'
In essence, that is an outstanding condition of the subdivision, therefore the
subdivision was never completed. Units were approved for construction starting in
1989, and we worked hard to get an executed deed for 75 acres, which was what was
required. The records show many deliberations, I think as recently as the early
‘90s. There was an entertaining of applications to create more units for more pubhc
benefits, including a botanical garden, a school site that actually got approved, but
due to untimely filing of extensions, that was...those permits were ruled null and
void in about, I think it was about 1994. Upon taking, or arriving back at the Office
of Planning as Director, I began meeting with Mr. O’Connor, who had actually
approached us with some proposals to create, again additional lots, which actually
is not possible because on the creation of the original Seacliff, and creation of that
75-acre parcel, the density was used up. We explained to him that we weren’t going
to process any other permits, so anyway, he was very helpful, and Max as well, to
get us to a point where they made an-offer that they could deliver an executed deed
for 75 acres net.
L . ' o T X . Y
And I guess if you have any questions on specific timeframes, periods of time,
I think one (1) of the concerns I understand from the Council may have is what are
we going to use this...how we going to manage this? What are we going to do with
this 75 acres? Quite honestly, in my review of this and experience, we've always
had that conversation, and that’s...my personal belief is that’s contributed
extensively to not having the 75 acres. There’s documentation to show that the
County, at last proposal was looking at I believe $5,000 per acre, purchasing. What
we have brought before you is a non-purchase, it’s a dedication of 75 acres. I'd be
happy. to answer specific questions. My personal recommendation is we should
accept it.

We should outline a process for deciding how we should manage this, move to
the next step. I think worrying about the next step has prevented us from taking
the first step, and I know that committees were formed in past administrations, met
for over a year to actually talk about what size parcels these should be, who should
apply, and that was during a time that houses were being constructed on a
subdivision that wasn’t completed. I would just personally recommend that we, you
know I think the...we need to assure that...ourselves that what weare accepting
is...provides us the legal means to do what was intended, which was to develop an
ag park, or use it for ag purposes. There has been much talk, I mean I think there’s
records that show we discussed cutting it up into a certain number of lots and
selling it off. I'm not sure how that becomes a perpetual ag park, and I'm not sure 1f
the County would want to begin to start subsidizing the purpose of ag land. So, but
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we are committed to...once the land is owned by the County, accept it, outline a
process, community process with the Council as well as the Administration flushing
out what is in the best interest of developing an ag park, and getting it out to
farmers that really need it. There’s not...my opinion, personal opinion is 75 acres
cannot allow us to sell off or subsidize properties to a handful. Personally I believe
or my understanding of an ag park, (inaudible) incubator revolving type where you
cut up into minimum size parcels, so that people who are interested in farming have
a smaller lot that they have a minimum financial exposure to begin that endeavor.
Should they be successful, then hopefully they generate enough capital to then
invest in a larger ag parcel, and therefore another applicant has a chance too.
That’s just my personal belief. I think that was touched upon throughout history,
and at the same time looking at sort of disposing of it to select a number. And that’s
just kind of my cursory summary.

Chair Asing: Councilmember Kaneshiro?

Mr. Kaneshiro: So Ian, it is your understanding that since the February
11, 1982 Special Managemeént ‘Area Use Permit, there was a condition, which was
condition number 2A, that specifically states that you’ll dedicate the 75 acres of
prime agricultural land to the County for agricultural purposes. So that has not
changed has it? Through the process as we (inaudible).

Mr. Costa: The only thing that changed with respect to that was the
number of acres. It originally started as 90 acres.

Mr. Kaneshiro: 90 I believe. But up to today, that condition has not
changed right? '

Mr. Costa: For at least the last 10 to 15 years.

Mr. Kaneshiro: Okay, so we're clear that that condition 2A that was
passed on February 11, 1982 I believe for an agricultural park purposes.

Mr. Costa: That’s right.

Mr. Kaneshiro: Okay.
Chair Asing: Councilmember Furfaro?

Mr. Furfaro: Thank you Mr. Chair. Ian, I want to go through some of
the chronology here, so...but first and foremost, I think our goal here is to get to an
outcome where we have a clean deed, and that it can be accepted by the County,
that the cooperative of farmers with their bylaws have a presentation with Bill
Spitz perhaps outlining the mission and the operation of the ag park, and then later
we can come back and just pull that as a catalyst to seal it as an ordinance about
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the ag park. That comes later, but .I want to talk about the back -and forth
(inaudible). Originally there were 15 lots of which 14 were for sale, and one (1) lot
was the ag park of 90 acres. . . _ ‘y

Mr. ‘Costa: | That’s right.

.
Mr. Furfaro: That’s how it orlgmally started
Mr. Costa: | = - R1ght : . S . _ i

. I‘
Mr. Furfaro: Okay, and then as we move forward here, there’s some

type of an appeal to move a setback line, and I don’t know...how is Coda Roberson? :

Mr. Costa: I believe that’s an individual lot owner, or unit owner. '

Mr. Furfaro: That is an 1nd1v1dua1 lot owner, okay Because it’s 1n
front of the Planning Commission that they are still talking.about dedicating 90
acres, but there’s this, suggestion of how-those five (5) acres parcels be made, three
(3) acres parcels be made, .and,then 2,000 square foot parcels be made, for the
residents of Kilauea that have their own kind of gardens. But at that point in 1982?‘
they did change the setback 11ne, and they reduced the parcel to 75 acres. Is that
When that happened? 1982?

Mr. Rapozo: February Hth,

Mr. Furfaro: February 5, 1982, thank.you Mel.
Mr. Costa: Apparently, yea. :

Mr. Furfaro: : 'Yea, okay, so in 1982 and What was the tradeoff to
reduce the park from 90 acres to 75? : o

. N . V : to ’ . . aj‘

Mr. Costa That’s a good question. I don’t know. I can try and dig

through our records further, because at that point I'm trying to go through mlnutes
yea, and..

Mr. Furfaro: Okay, I might ask Mr. Sproat in the Kilauea group to
answer that question when they come up to testify. Okay, so from 1982 until
present, that piece got down to the 75 acre density, and it seems like about five (5)
years later there was a presentation that that 75 acres be made available to the
trust for public land for management, because they are the same group that’s
managing the sanctuary. . They’re managing the sanctuary in Kilauea, the b1rd
sanctuary? | Ly S _ -p-

il
e

Ms. Yukimura: It’s actually the Kaua‘i Public Land Trust. | L
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Mr. Furfaro: Kaua‘i Public Land Trust, thank you Councilwoman.

Ms. Yukimura: Now, and I believe they were working with the County
and the farmers back then.

Mr. Furfaro: = That was my question.

Ms. Yukimura: I was wondering 1f I m1ght ‘suggest a procedure that
maybe we have Mr. Sproat here too?

Mr. Furfaro: Yea, I suggest that...I see what answers we get from the
Planning Director first, and then perhaps we could have the same questions posed
to Mr. Sproat in the Kilauea group.

Ms. Yukimura: Okay I just thought they could maybe all fill in for
whatever timeline we'’re on, but..

Mr. Furfaro: Well, it’s the Committee of the Whole and I'll defer to the
Chair. Ifhe'd like to do it that way, that’s fine with me.

Chair Aeing: Go ahead. | |

Mr. Furfaro: Okay, so...

Mr. Costa: I'm sorry, which time area are you just...

Mr. Furfaro: May 22, 1987 from the laWyer representing to the

Planning Commission an attachment of an intention by the Kaua‘i Trust for Public
Lands for management of the sanctuary and therefore a redefinition of the 75 acre
became in discussion, including fencing that would be segregating the parcel from
the sanctuary. And my question is, was the purpose of making that
recommendation rather than have it in the hands of the County was there certain
benefits that were saw by the Kaua‘i Land Trust, versus having this ag park under
the...do you know of any of those? Because I'm going to ask...

Mr. Costa: No, I believe that is a result of...though the entry that is
about two (2) down, which is a letter from Planning Director Youn, well basically it
looks like a extension of two (2) years was granted for the dedication with a
condition that a draft agreement between the applicant and a managing agency.

Mr. Furfaro: Which would cover management admlmstratlon and
maintenance of the wildlife refuge.

Ms. Yukimura: Yea, that’s different from the ag.
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Mr. Furfaro: Yea, and that it suggests that there was some thought at

one (1) time to connect the management of the land, not the land, the management
of the land to the Land Trust. =~ P ST

ot TaF ... g

Mr. Costa: You know I wasn’t clear on thls before, but I believe as I

kind of went through some things recently that and maybe Councilmember
Yukimura can...

Ms. Yukimura:‘ " Yea, this is... g

Mr. Costa: = Assist us, but I believe the land for the wildlife was a
donation... . ,, , : , 0

L
Ms. Yukimura: Right.
Mr. Costa: " That was part of the subdivis_ion,

~ Ms. Yukimura:  Andit’s...

Mr. Costa: In other words the landowner owned part of that.

Ms. Yukimura: It’s separate from the 75 acres. It’s the area at the top of
Crater Hill.
Mr. Furfaro: I understand that Councilwoman.

Ms. Yukimura: Okay, okay.

Mr. Costa:  So was another condition. ., . | , i
~ ' | 4

Mr. Furfaro: The questlons are being directed to the Planmng Director

and we can get some other hlstory I want to know the history as you know it. ;

i
i

Mr. Costa: N Okay.. 4

Mr. Furfaro: And I'm not saying that the parcels were connected, I'm
saying was there a thought about having another trust oversee the ag parcel. Was
there dialogue at that? That’s the question I'm asking. _ L A

Mr. Costa: " By that time?
Mr. Furfaro: In that time, in that beriod of time. ' o 4

Mr. Costa: That is not clear to me.
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Mr. Furfaro: It is, okay.
Mr. Costa: It’s clear there was subsequent discussion about that in
90...early 90s.
Mr. Furfaro: Okay, well I will wait for Mr. Sproat to answer on the

reduction between 90 to 75, but did I hear you clearly as the Planning Director, that
you agree that we should accept the deeded parcel and then construct within our
own Economic Development department, rather than a third land party...

Mr. Costa: Well, that would be one (1) of the alternatives that would -
be recommended as a result of that study, in-house study or forum, and there’s
numerous alternatives. We could put out an RFP for profit or non-profit entity to
manage. All of it we’ll have to do within...

Mr. Furfaro: My last question...
Mr. Costa: Okay with (inaudible) right?
Mr. Furfaro: I understand the procurement laws, but the reality is the

planning. There is no laws for the planning. Do you promote the idea of the parcel
staying within the County’s jurisdiction for an ag park with an ordinance that
establishes the conditions that the land would be managed by the group called the
Kilauea Farmers Association? Is that the Planning Department’s recommendation?

Mr. Costa: I would not have included the last portion of that where
we specifically target an end beneficiary at this time. I think...we have (inaudible)
several.

Mr. Furfaro: Would"yoﬁ have any problems if the Office of Economic
Development agricultural division looked at some recommendations for how we
would best manage this with the input from the Kilauea farmers group?

Mr. Costa: Definitely, yes, definitely, and look at how we can
maintain this asset that...] mean I think in my 12 years, I've only seen this kind of
acreage being dedicated, this is probably the second time next to Kealia Kai. But
opportunity like this doesn’t come too often, and I'm not sure it’s wise to get rid of it
so quickly.

Mr. Furfaro: No, it’s not wise not to take it, I agree. Mr. Costa thank
you (inaudible).

Mr. Costa: Or fo sell it off.
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Mr. Furfaro: Thank you, and not promoting selling it. Mr. Costa thank
you very much for answering my questions, and if you don’t mind I'll pose the
question about the 90 acres to 75 to Mr. Sproat.

Mr. Costa: Okay, théy’ve been really | helpful in helping me to

understand some of the intricacies that aren’t reflected in our files.
Mr; Furfetro: : Thénk you. o i - L o . '
Chair Asing: | .. Okay, with that, CounqilxtleLmber Répozo? Ian?
Mr. Furfaro: ., You a;;e only done with two (2) of us.
Mr. Rapo.zo: Thank you. That was qﬁicI;. o . o :
Chair Asing: Ian? o I | !E
Mr. Costa: Yes.
Chair Asing: You goihg to be sitting in that seat for a w‘hile, so be
comfortable. . : : _ .
 Mr. Rapo%o: ' Jﬁst a follow up quéstioh Ian‘, an(’vi.:. S T }‘
Mr Toiiioka: - I'think 1‘wa’s ih sixth“grade b}t the: waiy. , : 'F
Mr. Rapozo: Yea, no actually I was actually in high school believe it or

not 1981, gosh. Anyway, I know you mentioned the ag purposes, and condition 2A
is quite clear that it talks about ag purpose. In fact I know Daryl actually read it
and it dedicates the 75 of prime agricultural land to the County for ag purposes.
But what is considered ag purposes in as far as the Planning Department is
concerned? Back in 1981, .December of 1981, and this is according to your
chronology on a decision meetmg of that Planmng Commission, at that time it was
still 90 acres, but it states here that the intent is that no houses will be in the
90-acre ag park, only farming. But one (1) of my concerns is that and ag purpose is
not limited to farming, there are other uses that are allowable and I'm just
wondering what is the intention of the Planning Department or what is the
interpretation of the Planning Department for the ag purpose? i

Mr. Costa: Well I think ag purpose was intermixed with ag park
throughout that chronology. If I had.to speak for the department, who is not
interested in managing an ag park, I believe it would be for farming.. It would be
cut up into minimum size lots so that parties interested in endeavoring into farmmg
would have a limited area that they could see if that’s what they want to do, and
whether they can make money off of that.
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Mr. Rapozo: And I know Councilman Furfaro referred to that Coda
Roberson, and I have no idea who this person is, it doesn’t specify, but they talked
about some representations or recommendations including who would be on the
committee, and farmer selection. And in the farmer selection section it states, and
I’'m assuming this is in priority that number one (1) would be any Kaua‘i resident,
especially of the Kilauea area, (b) experienced farmers in good financial standings,
(c) young farmer who shows dedication to farming and (d) farmers with evidence of
financial ability to proceed. Was that your understanding as well when you did the
chronology? That was pretty much the priority of who would get the opportunity to
farm in this park?

Mr. Costa: During one (1) period of discussion.

Mr. Rapozo: Yea, back in 1981 of course. Okay, and you know I share
the same question that Councilmember Furfaro has relating to the reduction in
size. But in that February 1982, it’s interesting because Walton Hong says offers
another compromise, setback line C, but reduce the ag land dedication from 90 to
75, and increase the number of lots 14 to 25, which eventually becomes 28. Is that
where it stands today? I’'m not really, I apologize for not having the information,
but if 'm reading this correctly, we went from 90 to 75 acres, and increased the
number of lots from 14 to 25 or to 20? How many lots are there (inaudible) right
now?

Mr. Rapozo: I'm sorry? 26 lots?

Mr. Costa: Of which the ‘26th lot is the ég lot.

Mr. Rapozo: So 25 lots, and then one (1) is the ag, the 75 acres?

Mr. Costa: Right, right.

Mr. Rapozo: Okay, and I guess Mr. Sproat will be able to...

Mr. Furfaro: Answer that, yea.

Mr. Rapozo: Okay, that’s all I have for the Planning Department.
Thank you. :

Chair Asing: - * Councilmember Yukimura?

Ms. Yukimura: Thank you. Mr. Costa are you speaking for the
Administration? ‘

Mr. Costa: Yes.
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Ms. Yukimura: Okay, so what is the Administration’s vision of this land?
I mean -how do you envision...how does the Administration, so I'm not asking for,
your personal opinion, but the Administration’s position regarding this land and
how it’s to be used, or what the end vision is. CoL §

Mr. Costa: Okay, number one (1), we need to own it. We hope the
Council will accept it. It’s been 23 years working towards this. Like I said, it’s an
opportunity that doesn’t come too often, and we are committed to outlining a forum
with the County Council or a process, very short process, I would hope that Would
provide recommendations on how we proceed with the opening or making ava.llable
this land. I can think of numerous possibilities or alternatives. I guess we could
spend another 20 years looking at what we haven't covered, but until we
actually...it’s ours, we haven’t decided, except for the requirement that it has to be
for ag purposes. : :

Ms. Yukimura: Okay, so what I get is, and We re assuming that the
County will own this. That is not a question, so as the Chair mentioned at the last
meeting, our intention is to accept this piece, but to make sure that the piece is
usable for the achievement of the end vision of it. And so we have to make sure that
it has the conditions for agriculture, as agriculture is the purpose. So what I hear
from you is that the end vision is agricultural use, and that can take many forms,
and the Administration has not determined Whlch form it will take, Whlch
agricultural form it will take yet.

\) ,'».r t {\} N f ¥

Mr. Costa: No, not yet. We haven’t predetermined that |

Ms. Yukimura: And that you see it’s a two (2) step process. One (1) is
accepting the land, and two (2) is working out a plan.

Mr. Costa: Yes.

Ms. Yukimura: - Okay, and I presume that the process of working on the
plan will include the citizens, the community of Kilauea and the Kilauea Ag
Association (KAA)?

Mr. Costa: Definitely.

Ms. Yukimura: Okay, so your vision, the Administration’s vision is that
this parcel is going to be used for ag purposes according to a plan developed with
‘the community and the KAA?

Mr. Costa: " That’s correct.

Ms. Yukimura: Okay, thank you.
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Mr. Costa: But also the community at large. You know I think there
was some discussion on whether you limit this...whether this should just serve
farmers in the Northshore. I think you know if we can commit to acquiring more ag
parks island-wide, but I think it’s only fair to open it to island-wide farmers, since it
is our first public ag park.

Ms. Yukimura: So you are saying that this is going to be an agricultural
park? .

Mr. Costa: The chronology says that.

Ms. Yukimura: Okay, but that is the vision for the Administration, that it
be an agricultural park?

Mr. Costa: I think that’s one (1) of the alternatives that would likely
come out of that process.

Ms. Yukimura: Okay, but I mean we have I guess an ag park ordinance,
and are you-thinking of that specific ag park, or are you using the term generically
as an ag park? I mean there’s a county ag park law I think, but it has certain
requirements. I'm not sure they’re applicable to this particular piece...

Mr. Costa: Right, I'm not either, so I'm not specifically referring to

that.
‘Ms. Yukimura: Okay, so you're speaking of it as a generic agricultural...
Mr. Costa: Park, that will preserve the County and the Island of

Kaua‘i.

Ms. Yukimura:  But basically you’re saying, okay, so basically if I may try
to at least flush out some assumptions here. It’s going to be a parcel that’s not
going to be sold off, but it’s going to be an agricultural in perpetuity for purposes of
community agriculture. I '

Mr. Costa: That would be the Administration’s desire.

Ms. Yukimura: Okay, so...

Mr. Costa: But I think record reflects that hasn’t always been...

Ms. Yukimura: The record reflects...
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Mr. Costa: (Inaudible) consideration. I mean I think there has been
other alternatives (inaudible).

Ms. Yukimura: Well that’s why I'm asking what is the present vision;

because we can'’t... i

Mr. Costa: That it remain an asset of the Couhty in perpetuity.
Ms. Yukimura: But an agricultural asset.
Mr. Costa: That’s what it’s requii'ed to be, yes.

Ms. Yukimura: Okay, okay. And when you say park, that’s kind of what
you mean, that it’s going to be in County ownership, and not you know sold off like
an ag subdivision with lots...

Mr. Costa: o Right.

Ms. Yukimura:  .That people have...okay.

Mr. Costa: Which would ﬁliﬁimately become a private...
Ms. Yukimura: Right.

Mr. Costa: | Couhty éubsidized ag park.

Ms. Yukimura: Right, okay, so that’s not the vision, but it’s not the
specific ag park in our ordinance which has very specific requirements. It could be,
but it’s not necessary. ’

Mr. Costa: Yea, I just couldn’t say. I would imagine that there méj;
need to be amendments to that to specifically recognize this location, this size...

Ms. Yukimura: Well, or it may be another...I mean it may be that the ag
park ordinance is not the proper vehicle to implement the vision by; that depends on
what the discussions are and what the more specifics come out of it.

Mr. Costa: I guess I'm curious as to what is the purpose of the ag
park ordinance then.

Ms. Yukimura: Well you might want to do a community land trust, that is
in the management of a land trust, and is leased to County, I mean from the County
to a community that...I'm assuming that this hasn’t yet been set. The management
vehicle, and those kinds of things have not been set, so depending on what you
decide on, the ag park ordinance may not be appropriate.
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Mr. Costa: Yea, I guess personally though I would certamly look at
that and not just create another ordinance. ’

Ms. Yukimura: That’s what I was saying. -
Mr. Costa: Sounds like that might be the seed to...
Ms. Yukimura: Who knows that you even need another ordinance? I'm

just saying...I'm just wanting to verify that you’re not tied to the particular
ordinance right now.

Mr. Costa: As it’s written, no.

Ms. Yukimura: That’s not your x;ision.

Mr. Costa: o No, no‘t‘;t”all, not at all.

Ms. Yukimura: Because that assumes a lot of things, and it leaves little

flexibility for some other options, and you would have had to be working with the
community to know whether it applies or not.

Mr. Costa: Right.
Ms. Yukimura: ©~ So I'm just wanting to make that clear.
Mr. Costa: Okay, although I would have to look at that ordinance to

see, because obviously it’s a bit of legislation that we've decided, the county, is how
we want ag parks to be, so...

Ms. Yukimura: And that was like 25 years ago, so we don’t know if it’s...
Mr. Costa: It’s about the time of this.

Ms. Yukimura: And I'm not saying you’re precluding this, I'm just saying
that it’s one (1) of the options, but you’re not tied to it because otherw1$e I'd be
concerned.

Mr. Costa: Sounds like, if that is the timeframe, it had a lot to do
with this. I mean I don’t know if we had any other ag park, so they should probably
be looked at together?

Ms. Yukimura: Nobody is saying they shouldn’t be looked at, I'm just
saying you're not tied to the ag park present, presently...




O O

COUNCIL MEETING 16 ~+ JULY 12, 2006
Mr. Costa: No, no.
Ms. Yukimura: Prescribed vehiclé. ~That’s what I want to Iaake clear;

because you use the term ag park.
Mr. Costa: Okay.
Ms. Yukimura: AndI just wanted to be clear ab;)ut that.
Mr. Costa: | . No, not necassarily.

Ms. Yukimura: Thank you.

Chair Asing: Any other quesﬁons for the I;lanning Directar? |
Mr. Tokioka: I just havé'o'ne (lj)duick. . | ‘
Chair Asing: . Yes, go ahead Councﬂmel\nfbér; Tokioka? B
- Mr. Tokioka: Ian did you run that question by the County Attorney as

far as the who would be available to use the park or the ag lands? Because the
comment was, you would want to keep it open for whoever, and not Just

Mr. Costa: I guess, you know I believe we did ask the County
Attorney too and I will just state that it didn’t come via written opinion, but their
opinion as to whether the records and the official actions taken to date specifically
listed a beneficiary of those ag lands, other than the County. And whether the
County throughout our records, the intent was that the County would pay for this. ..,

Mr. Tokioka: Correct.

Mr. Costa: | What came back was there’s evidence that the County
entertained discussion of paying, which is enough to...and it has been used as a
justification for extensions that the County didn’t appropnate this money, so we not
in a position to accept. .

Mr. Tokioka: Well I'm just falking about the part as after we do acceptl

in which I'm assuming we will. Maybe I’'m wrong, but I don’t think so.
~ Mr. Costa: No, that wasn’t really clear. :
Mr. Tokioka: Because I agree with the comments about sénding it over

to the Office of Economic Development, the agncultural specialist, and having that
entity work on the deta11s but I think. that’s a very, very important part. -
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Mr. Costa: Yea, so again, there was no real answer in terms of
evidence that... L A

Mr. Tokioka: Okay.

Mr. Costa: We are bound to a particular procéss, or a particular
outcome.

Mr. Tokioka: Okay, thank you.

Chaif Asing: ~  Any other questions for Ién? If not, Ian, thank you.

Mr. Costa: | Thank you.

Chair Asing: Can we have Max up please? Good morning Max. '

MAX GRAHAM, BELLES GRAHAM PROUDFOOT & WILSON: Good
morning Chairperson Asing and Councilmembers. I'm Max Graham, and I
represent the New Seacliff Estates LLC, which is the owner of Lot 26, and New
Seacliff Estates LLC is proposing to dedicate the 75 acres parcel, 75.431 acres to the
County of Kaua‘i. So perhaps I could...I'm going.:.at some point I think I'm going to
have to stand and go up to that board and I apologlze for using paper 1nstead of...I
have a pointer.

Chair Asing: Oh, okay.

Mr. Graham: ~  Does it work from here?

Chair Asing:. Yes. | |

Mr. Graham: Oh, okay, so I'll try to do it from here. Just a brief

history. I did not represent any of the parties when this was all done, the Seacliff
Subdivision, so I have some personal knowledge of the history, and I've read a fair
amount of the documents in this case, and let me just share what I know about it
just to help with the chronology.

I think from 1977 to 1981 people were looking at developing this parcel,
this...what is now the Seacliff Subdivision was part of the Kilauea Plantation
property. And there was a prior developer who bought the property, and then I
believe went bankrupt and had some ideas on developing the property, and then
subsequently it was acquired by Roberson Larsen Partners, which was a New
Mexico partnership.* Roberson Larsen Partners later changed its name to the Pali
Moana Company, but it’s‘the:same entity and you’ll see those names if you look at
the records in th1s matter So, but that’s why you have two (2) different sets of
names. '
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In order to develop a subdivision on the Seacliff property, the developer (and
I'll just refer to the developer as the Pali Moana Company) needed to get an SMA
(Special Management Area) permit, because the property, portions of the property
are in the SMA, and needed to get a subdivision approval. So an application was
filed, and I believe that was in 1981, for both permits. Eventually the Planning
Commission approved, and this would be February 10, 1982, the Special
Management Area Use Permit 82-2 which allowed the subdivision of the parcel.
And it allowed the subdivision of the parcel at that point into 26 lots, three (3)
roadway lots, which is how you get the...I think 29 was the total number of lots. So
you have 25 lots which were to be used for development purposes for sale, and the
26th 1ot was going to be the ag parcel.

The...so'if you look at the condition of the SMA permit, what it says is, this is
condition 2B. As represented by the applicant, the applicant shall dedicate the 75
acres of prime agricultural land to the County for agricultural purposes. And so
that’s the 75 acres that is shown on this map. So when you see that language, you
have to...my question was well what did the applicant represent to the County, to
the Planning Commission? And so I went back to the files in this case, and there’s a
statement from Mr. Roberson. Now remember Mr. Roberson is one (1) of the
general partners of the entity that owns the property, so he’s speaking on behalf of
the Pali Moana Company. So he makes a statement, a presentation to the Planning
Commission on October 14, 1981, in which he outlines the provisions for the use of
the 75 acres, at that time, a 90-acre...actually was a 90-acre ag park, and there
were other conditions involved. There was going to be a building setback line
beyond which buildings in the subdivision could not be restructed, constructed, and
that was to preserve view plains, and there was going to be a fence line constructed
on the northern parcel which would define the bird sanctuary. And apparently, and
I'm...then I read in 1984, the developer, the Pali Moana Company, filed an
application to amend this fence line and setback line with the County. This was
after the 1982 permit had been approved, and that was denied, but there’s a

_decision and order in that case and some findings which kind of give a good history
of the...of what had happened beforehand. And if you just read from that
apparently there was negotiation back and forth prior to the approval of the 198%
SMA permit between the developer and the Planning Department and Planning
Commission concerning where the setback line for the building would be and where
the fence line for the bird sanctuary would be. And there were several proposals,
and apparently the third proposal was finally accepted and as a result of setting
those lines, the Pali Moana Company as developer said gee, in order to make th1s
work now we can only give you 75 acres for the ag park, for the ag land, I'm sorry
for using that term, ag park doesn’t appear...that term doesn’t appear anywhere
We just talk about ag lands. So, they reduced the area to 75 acres, and they
increased the number of lots from the original proposal 14 to the 26. So that’s what
was approved though by.the Planning Commission in 1982. As a result in May of
1982, the Planning Commission granted tentative subdivision approval and then in
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September, excuse me August of 1983 final subdivision approval, so then you had a
completed subdivision. And then in 1984 the Pali Moana Company as I mentioned
tried to amend the setback lines. That was denied, so the original lines stayed in
place.

The northern parcel that was designated for the bird sanctuary was...there
was a deal brokered by the Trust for Public Lands, which is a national public land
trust. And as a result of the work by the Trust for Public Lands and actually the
people within the community who eventually formed the Kaua‘ Public Land Trust,
that those lands were transferred from the Pali Moana Company through the Trust
for Public Lands to the U.S. Government, and then to be administered by the U.S.
Fish and Wildlife Service, and that’s the ownership now of the sanctuary.

So now we have this provision about the dedication of these 75 acres, and if
you look at the initial statement from Mr. Roberson to the Planning Commission,
it’s about an eight (8) page statement, and it talks about the establishment of a coop
to administer these lands, the lands...there appear to be a provision that the lands
could be sold or leased. If sold, they would be sold for no less than $10,000 an acre,
half of which would go to the Pali Moana Company...

(Change to side B of tape 1)

Mr. Graham: I think what happened is after these permits were
approved, no one was really clear on either the developer’s side or the County side
as to what exactly all the conditions of the dedication actually were. Because the
permit says it’s according to the representation of the applicant, and all we have in
terms of the applicant’s representation is this statement to the Planning
Commission. But if you look in some of the documents here, the figure of $375,000
for the developer’s interest in the 75 acres arises from time to time, and I think
that’s based on the fact that the developer, through this statement by Mr. Roberson,
had proposed that it would get no less than $5,000 an acre for the sale of 75 acres,
and so that’s where that number comes from.

At some point, the County actually...]I was personally involved in the County
trying to determine if there were farmers who were interested in farming the land,
and the Kaua‘ Public Land Trust actually took some part in trying to identify
farmers, but nothing ever came of that. The County never...for whatever reasons,
the land was never‘dedicated to the County, the County never enforced that
provision, and the County never came to any plan for...you know adopted any plan

for the operation of this land.

So in 19...in 2000, my client, New Seacliff Estates, acquired Lot 26, together
with four (4) other lots in the Seacliff Subdivision. And so this was now almost 20
years later, and I believe that I wasn’t representing them at that time, but I believe
that when they acquired it, they thought well, the County doesn’t have any interest
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in this land, there’s a five (5) unit density on the land, because there was at some
point I think back in 1988, the Planning Director had indicated to the Pali Moana
Company that this 75 acres here had density for five (5) units. So anyway; the New
Seacliff Estate acquires the land thinking maybe they can develop it, but they don’t
do anything, and in 2004, this would be June 4, 2004, finally the Kilauea
Neighborhood Association files a:petition to revoke the 1982 SMA permit on the
basis that the condition 2A had never been fulfilled. - So they didn’t file a petition to
revoke the subdivision, and I'm not ,sure what would have happened if the SMA
perm1t had been revoked but the pet1t1on certainly caught everybody’s attention.

So_ at that point, I guess I came up with the suggestion that I thought m1ght
resolve everyone’s...well to some extent resolve this situation. And so now let’s go
to the map. So now we're...in 2004, we had this 75 acre parcel, which is Lot 26.
This parcel, Lot 26 outlined in blue is a...actually looks like two (2) remnant parcels
of land, which are not part of the Seacliff subdivision and run adjacent to this other
parcel, which is used as Kahili Quarry Road. So if you look at this map, you'll see
the blue parcel, that’s a remnant parcel that was owned by the Pali Moana
Company and eventually it was sold to Kaua‘ Mortgage Investors Inc., a California
corporation.

Below the blue parcel is a parcel that’s outlined in two (2) black lines, and
that’s a separate parcel that runs from the lighthouse road down to the boundary
with the federal government land, that the U.S. Government owns this final piece
down where the quarry used to be. And that’s used for access purposes to get down
to the ocean. Below this...and that parcel is also eventually acquired by Kaua4
Mortgage Investors. Below that parcel you'll,see outlined with a red line, is a
narrow strip of land which I think is...I can’t remember, 15 acres wide, owned by
the County of Kaua‘i. So the County owns this little narrow strip that runs down to
the quarry.

So, what I suggested was that Lot 26, this blue remnant and the road parcel
be consolidated and resubdivided into two (2) lots, designated as Lot 26A and Lot
26B. So now, now I need my next map up there if I could, which is the subdivision
map. Okay, that’s it, thank you very much.

Alright, so the proposal was...we'll create this lot here, which is Lot 26A, and
that’s outlined in yellow, and then we’ll create Lot 26B, which is-the lot outlined in
pink. And what you see is that Lot 264, it runs along...it’s the area used for access
to the beach, but there’s a little connection to this little square here, and that’s a
little protrusion. And what I suggested was that this lot-would be retained by my
client, New Seacliff Estates, with the intention of developing it as a single house -
site, and so I made this proposal to the Planning Commission. And by way of a
motion to amend the 1982 permit, and after the approval of that motion, the
subdivision of the road parcels and the remnant parcels and Lot 26 into this th

26A and Lot 26B. And the Planning Commission approved this, so that was filed in
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August of 2004, approved in-September.of 2004, and then the subdivision was filed
in December of 2004, and finally approved in March of 2005. The...so with the
approval, that created these two (2) lots and so we have Lot 26A, which was to be
dedicated to the County, and Lot 26B, which was to be retained by the New Seacliff
Estates, subject to an easement, known as Easement B across the road portion of
the property, the elongated portion of the property for public access to...from
Kilauea Lighthouse Road down to the quarry. And so that’s what you have before
you today, the deed for Lot 26A, and the Grant of Easement B across Lot 26B.

Now, the way I got my client to agree to this is, I said we’re going to retain
this one (1) piece of property here with the hopes of being able to develop a house on
it, and there are no guarantees, but 1 think you can do it. But there are no
guarantees. So, and I told this to the Planning Commission too. I said that’s our
intention, we do want to develop this as a house site, but we’re going to do the
dedication first, and then after that well go get whatever. - We'll go try to get
whatever permits we need for the development of the house site, but no one is
guaranteeing it on the Planning Commission side, or the County side that we’ll be
able to do that. But I think...from my client’s point of view, I think we can, but
that’s something we’ll have to deal with when the time comes. So the, so in
approving the SMA permit to...or the motion to amend the SMA permit from 1982,
what the Planning Commission did was to say first that the conditions in that
permit would apply to Lots 26A and 26B. And then as further conditions, the New

Seacliff Estates would have to grant the Easement B on Lot 26B. The applicant -

was advised that any development within this area would be subject to public
hearing procedures and use permit.

The applicant was allowed to create an Easement A here, which is for
landscaping purposes, and an Easement C right over here on the boundary between
Lot 26A and the adjacent parcel for landscaping purposes, subject to the provision.
Though that...all the area within this landscaped easement would be offset by an
increase in the size of the 75 acre parcel, so there wouldn’t be any loss to the
County. So that’s why the parcel is 75.431 acres in size. This easement runs in
favor of the Seacliff Community Association, and they are obligated to maintain it,
and if they fail to maintain it, the County has a right to maintain it, and charge the
community association for any costs. So all the costs of maintaining that
landscaping easement falls on the community association.

This landscape easement runs in favor of this lot here. The owner right now
is New Seacliff Estates, and has the obligation of maintaining and planning the
landscape easement. Before it can even plant that ease...put landscaping in there,
it has to have a landscape plan approved by the Planning Department. And if the
County...if there’s any...if they fail to maintain as required, and the County has to
maintain it, it can charge the owner for any costs. So I've tried to protect the
County with regard to both easements.
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At the time, the Department of Water also...I'should mention one (1) thing
that did get changed. The Department of Water said well gee, you know there are
really only five (5) meters for the whole parcel. . So Lot 26...what we agreed at the
Planning Commission level was Lot 26A would get three (3) meters, and Lot 26B
would get two (2) meters. This matter then came to the Planning Commission in
August of 2005, and the community raised concerns about the number of water
meters. And there were other concerns about the encumbrances on title, so we went
back to the Department of Water and actually they did, so I have to commend the
KNA, the Sproats and Rodney (Yadao), went back to the Department of Water, and
were able to convince them that gee, you know this...there were five (5) water
meters originally allocated to Lot 26A, and that was done at the time of the initial
subdivision, but this parcel that I described below here, the road parcel also had a
right to two (2) meters. And so what theyve agreed now, they amended the
conditions of the subdivision approval, so there are five (5) water meters available
for Lot 26A, for whatever uses are untaken there. And the New Seacliff Estates has
two (2) water meters, and actually we only need one (1) water meter for this lot
here. There’s another water meter up here that’s actually used to maintain the
landscaping, and we’d be happy to talk to the County about sharing that water
meter, so that it can be used for the...you know minimal landscaping purposes, and
then the remainder could be used as an additional port1on of a water meter for the
Lot 26A.

So that takes us where we are today. Now, do you want me to go through all
of the exceptions of title or...how would you like to proceed at this point? p

Chair Asing: Why don’t you go ahead and do that
Mr. Graham: h Okay Okay, so if you go to..
Chair Asing: = Max?
Mr. Graham: Yes? ' ) ) - ‘
Chair Asing: J Why doh’t we do this?’ I'm going to take a short reclesé
now. ‘
Mr. Graham: Alright.

a Mr.l f‘urfaro: | Because Wé’r.é comihg up on the... : | : -
Ms. Yuk,imura: . Is this a caption break?. m

| Chair Asing: | Yea. We’ll do the captlhr: ‘b;':)ak.how x()-l;a};, w1th that

caption break. T

.t
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The Chair called a caption recess at 10:41 a.m.
The meeting was called back to order at 11:03 a.m. and proceeded as follows:
Chair Asing: Max?

Mr. Graham: Okay, thank you very much. What I'd like to do now is go
through the exceptions to title, which are...I'll start with the deed for Lot 26A. So
these are shown on Exhibit A. Exhibit A describes Lot 26A by metes and bounds
descriptions, and then it contains the exceptions to title, which other than the ones I
mentioned to you were already preexisting when my clients purchased the property.

So this starts on page eight (8). So the first is a reservation in favor of the
State of Hawai‘i of all mineral and metallic mines, which is a typical reservation in
all Hawai‘i deeds, or practically all Hawai‘i deeds. '

Then number two (2) is an agreement dated 1977, and that’s the Ariyoshi
agreement, Governor Ariyoshi agreement from' 1977. ° If you recall, when
Kilauea...was actually...when C. Brewer subdivided its Kilauea Plantation parcels,
1t was required to put a 20-year moratorium‘on any development or rezoning. It
was...these parcels were to be kept in ag use. So it’s long since expired, and at the
time I think we thought gee 20 years, wow that’s a long time, and it’s gone by so
fast. This still appears of title because it does incorporate the provisions of HRS
Chapter 205, which says as long as it’s in the State Land Use Agricultural District,
it’s subject to the limitations on uses. So that still exists, because this land is still
in the State Land Use Commission Agricultural District.

" There’s’.okay number three (3) is easements in favor of the general public
for...that might arise out of the dedication of a portion of the property for public
highway purposes. The reason that arises, and it’s going to arise in a couple of
other documents as I go through. If we go back to our original, that first big map,
the blue portion...that’s okay you don’t really need to move that. But the blue
remnant portion was used as part of the actual quarry road portion for passage
from the Kilauea Lighthouse Road to the beach. And at some point in 19, the late
1990s and around 2000 the owner of this lot here, which is I think Lot 23 filed an
action to establish the right to use the Kahili Quarry Road, and there was a
settlement of that case. It was never decided, but as a result, there were a number
of easements given to...actually there were easements given to everyone in Seacliff
including this person for access on the road. When we consolidated and
resubdivided the property, a portion of this road piece that was subject to that
condition is part of the very...just a little narrow strip that’s along the portion of Lot
26A, but I have to show that, because that easement technically applies to that
narrow strip of land that’s part of 26. And I'll get into thlS more when we talk about
the Lot 26B.
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So that’s that, then there’s a...Peter if you could put that, the suddivision
map back, I have to go back to the...there’s a 10 foot wide road widening.” Oh no,
there’s a 10 foot wide easement along Kilauea Lighthouse Road, which shows up on
title, and 'm not sure who that runs in favor of, but there’s also a 10 foot wide
easement W-1 in the same location in favor of the Department of Water for
waterline purposes, and that’s exception number eight (8). So I think it’s one (1) in
the same. : -

There’s a six (6) foot wide road w1den1ng reserve along Iﬁlauea nghthouse
Road, so that’s along the road here for the County. There’s number six (6), now
we’re on page nine (9), the terms and conditions of a declaration filed in 1988 in
favor of the electric company, and that actually..what that is is an
acknowledgement that the lots in the subdivision will get single phase power and
not three (3) phase power. That’s a typical restriction that the electric company
imposes. : |

Number seven (7), there’s a right-of-entry in favor of Citizens Utilities over
the entire subdivision for the maintenance of their electrical facilities. There’s...I
don’t...as far...I don’t have any knowledge that there are any electrical facﬂltles
‘actually within this Lot 26A. I'm not sure, but if the County wants to have electric
facilities eventually, it'll have to enter into a similar agreement with the electric
company.

‘, .. : A LT . y

There’s a right-of-entry also similar, for similar purposes with Cltlzens‘
Utilities and General, was GTE Hawai‘ Telephone Company for the same ut111ty
purposes. _ _ iy i

Exception eight (8) is the Grant of Easement in, favor of the Board of Water
Supply, for easement W-1, which is the easement, that runs along the Lighthouse
Road. Let’s see there’s Easement D-4 for irrigation and drainage purposes, and that
is a drainage easement that runs right along this interior, subdivision road. So 1t
runs right along the boundary of the property here, and I presume runs in favor of
the community association for the drainage along the road. ;

- ’ -t

Okay now we're gomg to get into the.. going from items 10-13, there’s a
Grant of Easement on Kahili Quarry Road in favor of some property that is Iocated
right here. It’s the Paradise Island Ranch Condom1n1um .

Ms. Yukimura: | What? 'Where are ydu right now? Where are you in on
the deed? '
Mr. Graham: - Number 10, page 12, item 10. i!

Ms. Yukimura:  Okay. o | g
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Mr. Graham: Okay, so they have a right to use the roadway portion
here, and because remember prior to this time, it’s been in private ownership.

Ms. Yukimura: Right.

Mr. Graham: Okay, so everybody needs easements, so and what they
did, they paved...as a condition of getting their approvals, they paved the road to
this point where they enter the property. So if you go to the road, it’s paved to that
point. So it’s paved to about right here, and then beyond it’s unimproved, and
depending on whether people have worked on it or not, it’s more or less passable
down to the quarry site.

- i, RN

Ms. Yukimura: Anoth_er question.

Mr. Graham: Yes?

Ms. Yukimura: You know, so on that road to the quarry and to Kahili
Beach, that is now being formalized with a public easement now by this deed?

Mr. Graham: By actually the Grant of Easement deed.

Ms. Yukimura: Because until now it was just an informal passageway
over private property basically?

Mr. Graham: Yes.

Ms. Yukimura: Okay, so part of this is makin’g it a forrﬁal public road?
Mr. Graham: Yes.

Ms. Yukimura: Okay.

Mr. Graham: And in combination with the Countys lower piece of
property that runs parallel, and adjacent to, you'll have..

Ms. Yukimura: Right. So we...part of it we own, and part of it we have an
easement over it. '

Mr. Graham: Yes.
Ms. Yukimura: There’s a public easement over it.
Mr. Graham: Right.

Ms. Yukimura: Okay, thank you.
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Mr. Furfaro: . . May I ask...
Chair Asing: Go ahead.
Mr. Furfaro: = Max, the portion that the County currently has...
'Mr. Graham: ~ Yes? .~ | , | | |
Mr. Furfaro: How wide is that? ‘ . ’
Mr. Graham: I believe it’s 15 feet wide. ) a |
Mr. Furfaro: And this piece ’che’lt—’s going to bé in B... ! 1
Mr. Graham: In B it’s 30 feet. "
Mr. Furfaro:  Thirty (30) feet, so all together it will be 42?
Mr. Graham: Forty-five feet. . .
Mr. Furfaro: . Forty-five. Thank you.
Chair Asing: Go ahead Councilmember Yukimlira. ‘

Ms. Yukimura: And basically you consolidated into one (1) lot?

Mr. Graham: Well we consolidated all these remnant parcels into one
(1) lot, and actually in some areas it’ll be wider than 30 feet on our side, on the
Easement B side.

Ms. Yukimura: Ah huh.

Mr. Graham: - We didn’t‘consolidai:e_that parcel with the County parcel,
because the County owns that.

Ms. Yukimura:  Right, different bwﬁéréhip.
Mr. Graham: Yea.
Ms. Yukimura: So you...

Mr. Graham: But it’s the County’s property, so the County will have an
easement across...
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Ms. Yukimura: The private property.

‘Mr. Graham: The private property, and then we’ll own the adjacent
property.: '

Ms. Yukimura: Right, okay, okay I see.

Mr. Graham: Okay, so now...let’s see, paragraph 11 was the easement
granted to the owner of this property. Paragraph was the...

Ms. Yukimura: Owner of 26B?

Mr. Graham: Of, no, this property here, 20...the Seacliff 23 I believe. -

Ms. Yukimura: Oh, okay.

Mr. Graham: Twelve (12) is an easement in favor of the Department of
Water to provide water services along the portion leading into the Paradise Ranch

parcel, the paved portion of the road.

Paragraph 13 is the same kind of access, not limited just to this lot, but to the
other lot owners in the Seacliff Plantation Subdivision to use the road portion.

Ms. Yukimura: . Ah...

Mr. Graham: Yes?

Ms. Yukimura: I'm sorry, it’s to use the road portion to get to their lots?

Mr. Graham: No, to get to the beach.

Ms. Yukimura: Oh, okay, alright.

Mr. Graham: Yea. And then so now we’ve gone through those 10 to 13.
Now we're at 14, is the Easement A for landscaping purposes, which I prev1ous1y
described that’s up there.

And next 15, page 13 now, paragraph 15 is Easement C for landscaping,
which is right along here. And so Easement A runs in favor of the community
association, Easement C will run in favor of the owner of this little parcel here, and
they will have the responsibility for carmg for those...for the landscapmg within

those easements.

Mr. Furfaro: May I ask a question Mr. Chair?




O S

COUNCIL MEETING 28 ' JULY 12, 2006

Chair Asing: ’ Go.ahead. A
Mr. Furfaro: - On that easement for the purpose of maintenance, was

there ever a discussion of just giving a right-of-entry for the purpose of maintenance
rather than an easement, and then evaluate it later? I mean..

n'“ PR T, P S

Mr. Graham: It wasn’t discussed.
Mr. Furfaro: Wasn’t discussed, okay. L |
Mr. Graham: But what was discussed is, if that was going to be an

easement there, we needed to make up the difference by increasing the size of
(inaudible).

Mr. Furfaro: Oh, okay, you shared that with us. Yea, you've added |
another 0.4 acres to make up.

Mr. Graham:  Yea, so that was the tradeoff. That okay, if yoﬁ’re going
to do that fine, but that make up the difference, because if that’s an easement it’s
used for landscaping then obviously it’s not going to be used for farm purposes.

Mr. Furfaro: Yea, I guess you know just the possibility that it's only
being used for maintenance of landscaping. I was thinking in terms of right-of-
entry versus, but I understand you compensated with the additional property.

Mr. Graham: Yes.
Mr. Furfaro: - Thank you Max.
" Mr. Graham: Okay, now we go to page 14, the paragraph 16, there are

restrictions of access off this parcel onto Kilauea Lighthouse Road, and then these
interior roads that was required by Public Works as part of the subdivision
approval.

Paragraph 17 is the restriction on the number of water meters, which is as
indicated been revised, so there are five (5) water meters allowed for this parcel.
And that the Department of Water in its discretion may release additional water
meters to the County as the owner. : o -

And then paragraphs 18 and 19 are two (2) emstmg easements U 8 and U-9
and they are...U-8 is right over here. It’s actually within this landscape easement
and U-9 I think is right over here. They look like drainage easements off the road.
They were existing easements. So those are the exceptions on Lot 26A, and let me
just mention that Lot 26A is simply a deed, it’s a straight deed to the County of the
property in fee simple with no restrictions. And I...at the Planning Commission
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level, I represented that that’s what my clients would do. We would give the land to
the County and the County...and so any of these prior...if there were any
agreements about sharing sales of the land or anything, that’s all out the window.
We'll give the land to the County and the County can do what it wants with it, and
we'll leave it up to the County to determine what kinds of restrictions to place on
the use of land. The...and obviously, the most obvious restriction is the one (1) right
now imposed by the SMA permit from 1982, which seems to indicate that it’s to be
used for agricultural purposes. But other than the permit, there are no restrictions
in the deed itself.

Alright, now let me go to the Easement B on Lot 26B. Alright, so this is Lot
26B and what we've done...in order to make the, this little portion, the house site
saleable, we've created a two (2) unit condominium property regime. So Unit A is
this, the house site, and Unit B is the remainder of the property, which includes all
of the roadside. So there’s an easement across all of this Unit B, and my client will
retain ownership of Unit B, and then hopefully be able to sell Unit A, and that
way...and quite frankly it was done so that it can sell Unit A, and the people who
eventually own Unit A won’t have to worry about any liability or concerns of the
Easement B for public access on the road portion.

There was a provision, excuse me I had the wrong file. The...after the
consolidation and resubdivision, New Seacliff Estates acquired the road parcel and
the remnant parcels from Kaua‘i Mortgage Investors. And then created a deed
which, to itself basically, in which it transferred all of these properties to itself after
the subdivision as unit, as Lots 26A and 26B. And I did that just for title purposes,
so we can follow the chain of title. But prior to doing that, the New Seacliff Estates
acquired all of the title to this property from Kaua‘i Mortgage Investors so that it
consolidated title in its name. .

So now there is a two (2) unit condominium property regime and one (1) of
the things that Amy Esaki raised to me the first time that this deed was presented
to the Council was gee, are we sure that the condominium association will never
interfere with the use of the road for roadway purposes? It’s already...actually this
easement is already part of the deed for Lot 26B, so it’s in there, and I think that
alone will protect the County. But just to make sure, I amended the declaration to
provide that Unit B, which is the road portion, so I amended the declaration for the
condominium property regime to say that Unit B, the road portion is subject to
Easement B in favor of the County for public purposes, including public access, and
public recreational purposes, and public parking, and notwithstanding any other
provision in the declaration, neither the Unit A owner nor the Unit B owner shall
have any power to amend this paragraph or the project documents in any matter
that would prohibit or restrict in any manner, the right and ability of the County to
use Easement B on Unit B for any such public purposes. So I've kind of got it, what
I hope is a fail safe double protection for the County.
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Ms. Yukimura: . Where is that?
‘Mr. Furfaro: So that’s an amendment you have? .

Mr. Graham: That’s an amendment and I have to g1ve you that...well
actually I haven’t g1ven you any of this stuff.

Mr. Furfaro: . So that’s an amendment you*r"e going to supply to us:
Mr. Graham: Yes. h
L ' ) o LIS I B o U I S -1

Mr. Furfaro: =~ Okay. - = ’ S

b ey - PP ) fas
Mr. Graham: And it’s been recorded, it’s done ‘ . oo
Ms. Yukimura: So it’s like, um... . ; G
Chair Asing: - Go ahead. y

Ms. Yukimura: Lot 26B, and then Unit A and B?

Mr. Graham: . Yes. ‘
Ms. Yukimura: Okay. L

Mr. Graham: . = So you have the Grant of Easement B that descnbes
these this property, and it’s subJect to...now if we go to..

Ms. Yukimura: Page 20?7

Mr. Graham: Yea, where are we? By the time we get to the end here,
page 17. So there’s the reservation in favor of the State, that’s paragraph one (1).
Paragraph two (2) is the six (6) foot wide road widening strip right along here,
which is okay, because it’s a...it’s just part of the Cou_n1_:y road system. .

Paragraph three (3) is the Ariyoshi agreement. Paragraph four (4) is the...»oril
page 18 is the...also the note that if the public has any rights, that it’s subject to the
public’s rights, but of course we’re giving it to the public, so we don’t have to WOrTy
about that. : .

Paragraph five (5), restriction on access from the Quarry Road. And there’s a
restriction that stops...that starts at the end of the paved road, so from the paved
road on, there’s no access onto the subd1v1smn property, the Seacliff Subd1v1s1on,
but there’s access all along the paved road up to here into the ag parcel.

-




COUNCIL MEETING

31 - JULY 12, 2006

Paragraph six (6) is the 10-foot wide easement along the roadway here, which
is I believe Easement W-1 to the Department of Water.

Ms. Yukimura:
Mr. Graham:

Ms. Yukimura:

Can I ask a question here?

Yes?

Could you explain your previous point about access from

the Quarry Road. You'’re restricting any kind of access so, vehicular or a pedestrian
access from the road onto the lots?

Mr. Graham:
Ms. Yukimura:

Mr. Graham:
access (inaudible).

Ms. Yukimura:
Mr. Graham:
Ms. Yukimura:
Mr. Graham:

Ms. Yukimura:

Not pedestrian, vehicular, so the...
Vehicular.

Public Works doesn’t want people using this road to get

For egress and...

Yes.

Okay.

They have to access from the interior roads.

But for the length of the road that aligns the boundary of

the 75 acres, you’re allowing ingress and egress?

Mr. Graham:
Ms. Yukimura:
Mr. Graham:
Ms. Yukimura:

Mr. Graham:

Well there’s...

Or you’re not restricting it?

There’s a restriction from about this point on.
Okay.

So it was, and they just wanted the access restricted,

vehicular access restricted to the paved portion.

Ms. Yukimura:

Mr. Graham:

Yea, okay.

And in fact, so that the access to this parcel won’t be from

the road, it will have to be through the interior roadway
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Ms. Yukimura: ~ Right. No, that’s better.: We don’t want driveways all
along that road. ‘ . ,

Sy . i

Mr. Graham: That’s the idea.

Ms. Yukimura: But the ingress and egress for the farmers or for the use
of that 75 acres can be off of Kahili Road right?

~ Mr. Graham: : Only ﬁp to:thi_s point.
Ms. Yukimura: Up to that point.
Mr. Graham: Yes.

Ms. Yukimura: Okay, okay. No, I'm just also thinking of agricultural
theft, and how to restrict that, but I imagine that in the planning of those 75 acres,
they’ll address that too. I mean you almost might want to limit access too in order
to limit ag theft.

Mr. Graham: I have an idea-jrou may want to fence as much of the
property as possible.
Ms. Yukimura: Yea, fence, yea, or even windbreaks, I don’t know, but yea,

well windbreaks won’t stop people, pedestrian. Um, okay, I was just trying to
understand that, thank you. A :

Mr. Graham: - You’re welcome. And now we’re on paragraph seven (7),
page 18. o AR i y

Ms. Yukimura: That must be KIUC.

Mr. Graham: And again, paragraph seven (7) is the restriction, to KIUC
saying that only single-phase power is available. Paragraph eight (8) is the right-of-
entry in favor of Citizens Utilities and GTE, which covers the whole subdivision.

Ms. Yukimura:  And that’s KIUC now too. |

A

Mr. Graham:  Yea, it’s passed on down to KIUC.

Ca . -
1 P C e ¥ JI. L

Ms. Yukimura: Yea, right. Okay.
Prt sy & A
Mr. Graham: See paragraph nine (9) is the easement over the road in
favor of the Paradise Island, so they have a right to use it. It’s a non-exclusive
easement, they have a right to use it with the County., . ,
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And then paragraph 10 is the grant of the easement to the owner as 1
mentloned before, this lot..

Ms. Yukimura: =~ Which is 23 or something?

‘Mr. Graham: Twenty-three (23), paragraph 11 is a pedestrian easement
across that property to the owners of Lot 16, and I'm not sure where Lot 16 is, but
it’s a pedestrian easement. But again, these easements will merge into general
_publli'c easements.

Paragraph 12...

Ms. Yukimura: And that’s the pedestrian easement to the beach again?

Mr. Graham: It’s just a right to...in other words... i

Ms. Yukimura:  To walk along that...
Mr. Graham: Off of the road.
Ms. Yukimura: Yea, okay.

Mr. Graham: Paragraph 13 is the Grant of Easement agam to access,
to use the road for access to the beach for all the Seachff owners."

Paragraph 14 refers to the condominium declaration, which I spoke about.
Paragraph 15 refers to the bylaws of the condominium association.

* Paragraph 16 refers to the limitation of the number of water meters for this
particular lot, which as I mentioned, would be two (2) water meters.

"And paragraph 17 is the exception in favor of customary and traditional
rights and practices, which is becoming more prevalent in deeds in Hawai‘i now.

But I think the bottom line is that the easement, the Grant of the Easement
will allow the County and the public to have access across what was a private road,

private property from the lighthouse down to the government land. And I apologize

for taking so much time (inaudible). I think I've covered a (inaudible).

Chair Asing: Okay. No, you haven’t taken any time that we didn’t
want you to take. ' ’ ‘

Ms. Yukimura: Right.
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Chair Asing: As a matter of fact, I want to personally thank you Max,
for an excellent job of presenting everything in its entirety, and going through this
in detail, because for those in the public who are watching, and for those in the
audience, what Max has gone through now is the actual deed. So the information
that was being provided by Max was from the deed document, so we have this
recorded in video, so any representations later on you know will be quite clear. So
with that, thank you Max, and Councilmembers any questions for Max?
Councilmember Furfaro?

Mr. Furfaro: I located Lot 16 on the map. It looks like that largér
northern piece. Is that a residential piece right now or is that lot for any other
purposes?

Mr. Graham:f 'No, it would be (inaudible). There’s a residence inside,
but it’s for residential purposes.

Mr. Furfaro: Okay, thank you.

Chair Asing: Any other questions Councilmembers? If not, thank you
Max, and what I'd like to do is open it up to the public and with that, Rodney, Dave,
Linda whoever would like to come up? e

DAVID SPROAT: Thank you Council Chair and Councilmembers. For the
record, my name is David Sproat, and I think I've been associated with this project
longer than any of the people, including Max and Ian (Costa), and I felt a little sorry
for Ian because he was very young at the time. But I...because I was the intervener
for the community back in the late ‘70s, and I just want to touch on several key
issues. And a lot of th1s is water under the bridge at this point, but maybe for
clarification sake, I was in on all of the negotiations with the Planning...it says
Planning Commission, but everything they did they contacted me, I had to come out
on board. :

The basic underlying, which I thank this Council for being strong on, reason
for this parcel was agricultural use. Agricultural use is farming. It was never
intended, and this is 26A we'’re talking about the 75 acres, it always had been that
whatever the agricultural use would never change. Just keep it for that particular
reason, and we will be fine in terms of the original intent of dedication of this
parcel. This parcel...remember the...and what goes with that is, early on, the
community and others recognized there’s a huge trade of values here. That this was
good ag land, but the agricultural land was going to be lost to this subdivision, and
therefore some of it should be preserved, which meant in any form, whether it’s an
ag park, but in ag use, for agricultural purposes. So that some of this land, and it
was a proposal that the developer put forth always also, so whatever form it took
later it was...you know it always, the same intent was for agricultural purposes,

b
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and it should...that should remain strong in terms of what the use is for and was
for. It was meant to be in perpetuity. S

Mr. Tokioka: Chief, can you just pull the mike up? They are having a
hard time hearing you in the back.

Mr. Sproat: It was meant to be in perpetuity, and the only way you
can have it in perpetuity is not to have individual ownership. Whatever way the
planning develops that these lots become available, they are not meant for
individual people to own them, because then the use will change. Keep it in
agricultural, have it on a use basis, with a right of forfeiture if you do not perform to
the conditions of the use, and that can be restructured later. That’s not a problem.

Remember there’s several setback lines that govern the use of this property.
It took years to do this. Balloons were floated, and one (1) of the lines refers to how
far up on the hill a home could be built. The other line determined that the house
line of...the roofline of this particular dwelling could not exceed a certain line, and
this was estimated by being on Kiihio Highway as far as Pila‘a, and looking back to,
and to maintain the integrity of the hill. That’s where the...and maintain the view
plains that the public always could see, and that’s what the intent was.

Now, we get to the 90 acres. Originally, yes it was 90 acres. It’s a small
technicality, maybe a big one (1) today, but actually, remember the lots that are
mauka of...the roadway goes in and then one (1) goes towards the ocean, towards
Lihu‘e, and the other one (1) will turn left up the hill and then branch off, and
there’s two (2)...

(Change to tape 2)

Mr. Sproat: There’s only a certain amount of buildable area, and it
was realized that several of the lots were limited in the buildable area, and it was
because of where the roadway was constructed. Actually, was a design error is
what got us back into negotiation of moving the line, but, and that’s why there was
negotiation on moving of the line to accommodate the lot owners that had limited
use, because of the design error of the road, and that was the agreement that
changed it. And actually, it changed the lot size to 25 as you see, so more lots came
in, but also it was reduced to 75 acres at that time to accommodate the lot owners
that had a restriction on size and use on building, because they were too close to the
slope and to the setback line. And that’s how and when it transferred from 90 to 75
acres until today. And I think it’s back in 82 or 84. I have it highlighted in here
when we were talking about...

Mr. Furfaro: 82 David.

Mr. Sproat: Yea, and there’s no way Ian could remember that too.




