COUNCIL MEETING
April 23, 2008

The Council Meeting of the Council of the County of Kaua‘ was called to
order by the Council Chair at the Council Chambers, Historic County
Building, 4396 Rice Street, Room 201, Lihu‘e, Kaua‘i, on Wednesday, April 23, 2008
at 9:16 a.m., after which the following members answered the call of the roll:

Honorable Tim Bynum

Honorable Jay Furfaro

Honorable Shaylene Iseri-Carvalho
Honorable Ronald Kouchi

Honorable Mel Rapozo

Honorable JoAnn A. Yukimura

Honorable Bill “Kaipo” Asing, Council Chair

APPROVAL OF AGENDA:

Mr. Furfaro moved for approval of the agenda as circulated, seconded by
Mr. Rapozo, and unanimously carried.

MINUTES of the following meetings of the Council:

Public Hearing of April 9, 2008

Mr. Rapozo moved for approval of the minutes as circulated, seconded by
Mr. Furfaro, and unanimously carried.

COMMUNICATIONS:

There being no objections, ES-335 was taken out of order.

PETER A. NAKAMURA, COUNTY CLERK: At this time Mr. Chair, there is

a scheduled request to take up on page 6 of the Council’s agenda executive session
item number ES-335.

BILL “KAIPO” ASING, COUNCIL CHAIR: Thank you. With that, can we
have the County Attorney up please?

There being no objections, the rules were suspended.

HARRISON KAWATE, DEPUTY COUNTY ATTORNEY: Good morning
Chair and members of the Council.

JAY FURFARO: Good morning.
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Mr. Kawate: Harrison Kawate, Deputy County Attorney. Pursuant to
Haw. Rev. Stat. (“H.R.S.”) §92-7(a), the Council may, when deemed necessary, hold
an executive session on any agenda item without written public notice if the
executive session was not anticipated in advance. Any such executive session shall
be held pursuant to H.R.S. §92-4 and shall be limited to those items described in
H.R.S. §92-5(a).

ES-335 Pursuant to Haw.Rev.Stat. §§92-4 and 92-5(a)(4), (6) and (8),
and Kaua‘i County Charter section 3.07(E), the purpose of this executive session is
to provide the Council a briefing on 1000 Friends of Kaua'i, et al. v. Department of
Planning, et al., Civ. No. 07-1-0007 (Fifth Circuit Court); Coconut Beach
Development, LLC v. County of Kaua‘i, et al., Civ. No. 07-1-0026 (Fifth Circuit
Court); Coconut Plantation Holdings, LL.C v. County of Kaua‘i, et al., Civ. No. 07-1-
0027 (Fifth Circuit Court); Coconut Beach Development LLC v. Bryan Baptiste,
et al., Civ. No. 08-00036 SOM/KSC (U.S. District Court, District of Hawai‘i) and
related matters. This briefing and consultation involves consideration of the
powers, duties, privileges, immunities and/or liabilities of the Council and the
County as they relate to this agenda item.

Chair Asing: Before we call for the vote to move into executive session,
Glenn, please?

GLENN MICKENS: Good morning. Thank you Kaipo.
Chair Asing: Good morning.
Mr. Mickens: For the record, Glenn Mickens. Ifit is permissible, Kaipo,

I have a testimony and you have a copy of it. I have 334 and 335 on my testimony
and if it is okay, I will just go over both of them.

Chair Asing: Yes, go ahead.

Mr. Mickens: Thank you. For the viewing public, today’s Council
agenda includes two (2) executive sessions. They both refer to Charter section
3.07(E) which we are making some progress I see after ten (10) months I noticed it
is now on the agenda as justification for holding these sessions. They also refer to
H.R.S. sections. If 3.07(E) applies, the Sunshine law provisions do not. From the
information provided in the notice of the executive sessions, neither executive
session 334 nor 335 is supportable under the terms of the Charter section. Section
3.07(E) provides that Council meetings shall be open to the public except for
consultations with the County Attorney on claims. Neither proposed executive
sessions states that any consultation is being held with the County Attorney or even
a Deputy in that office. The notice of executive session 334 appears to refer to a
course of action contemplated by the County in the possibility illegal risk that may
be related. The notice does not state that any monetary claim has been asserted. It
does not identify any party who may be a claimant. It does not state why any claim
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may be presented and it does not identify the nature of any claim that may be
asserted in short.

The notice fails to provide adequate information to support the assertion that
it relates to a claim or even to a potential claim. The notice for executive session 335
lumps together four (4) different lawsuits. It cannot be ascertained from the notice
that any of the lawsuits involved claims. The Council understands the meaning of
the word claims. It has a practice of identifying what it considers claims on its
meeting agendas. There are three (3) of them on today’s agenda. There are
communications submitted to the County Clerk pursuant to section 23.06 of the
Charter and relate to the seeking of recovery of damages for death or injury to
persons or property. There is no indication in the notice for executive session 335
that in any of the lawsuits mentioned, claims for recovery of damages are being
sought. The notice for this executive session fails to provide the requisite
information to support its allowance under section 3.07(E). Finally, proposed
executive session 334 and 335 are simply imaginative efforts to try to cover
situations as presenting claims when, in fact, they do not. It is reprehensible that
the Council would use this type of misrepresentation to achieve sessions from which
the public is excluded. If you value our citizens perception of your integrity, please
act in the public interest and do not hold these sessions.

Chair Asing: Thank you Glenn. Is there anyone else? Go ahead
Councilmember Yukimura?

JOANN A. YUKIMURA: Yea, Mr. Mickens, I just want to say that ES-334
specifically mentions claims, okay (the posting of it) and 335 mentions lawsuits all
of which are claiming damages which are claims. So there is no question in my
mind that these two (2) issues clearly come under the Charter and it is fine many
times when they come under two (2) laws. They can come under both the Charter
and the Sunshine law and they do in terms of claims.

Mr. Mickens: Do you feel it is strange that all of a sudden 3.07(E) is
even noticed on these agenda without you or any member of this Council
recognizing that 3.07 is relevant?

Ms. Yukimura: Oh, I think we have always recognized that it is relevant.

Mr. Mickens: You have?

Ms. Yukimura: Yes, yes, and...

Mr. Mickens: So why did we sit here for ten (10) months bringing it up
and we never heard any reply.




