SPECIAL COUNCIL MEETING
FEBRUARY 20, 2008

The Special Council Meeting of the Council of the County of Kaua‘i was called
to order by the Council Chair at the Council Chambers, Historic County
Building, 4396 Rice Street, Room 201, Lihu‘e, Kaua'i, on Wednesday,
February 20, 2008 at 9:14 a.m., after which the following members answered the
call of the roll:

Honorable Tim Bynum

Honorable Jay Furfaro

Honorable Shaylene Iseri-Carvalho
Honorable Mel Rapozo

Honorable JoAnn A. Yukimura

Honorable Bill “Kaipo” Asing, Council Chair

EXCUSED: Honorable Ron Kouchi

APPROVAL OF AGENDA:

Ms. Iseri-Carvalho moved for approval of the agenda as circulated, seconded by
Mr. Rapozo, and unanimously carried.

COMMUNICATION:

C 2008-46 Communication (02/14/2008) from Councilmember JoAnn A.
Yukimura, requesting that Bill No. 2204, Draft 3 (relating to the comprehensive
zoning ordinance, transient vacation rentals) be placed on the February 20, 2008
Special Council agenda for reconsideration.

BILL “KAIPO” ASING, COUNCIL CHAIR: Before we take any action on
this, I would like to open it up to the public for their participation and comments.
With that, is there anyone in the audience who wants to say anything on the first
item which is the reconsideration (C 2008-46)? Is there anybody who wants to
speak on this item?

There being no objections, the rules were suspended.
Chair Asing: Good morning.

CAREN DIAMOND: Good morning Councilmembers. I guess I heard
through the County that they were looking at changing the tax rate for the vacation
rentals to commercial. That really made me feel like there are two (2) things going
on. One is this Council is saying that they can’t amortize vacation rentals because
they are residential use. Yet the County is soon to be going to change that tax
structure for a commercial tax rate. So I guess what we are looking at is when that
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happens, all these people who are coming to you in really good faith saying, we need
this for financial reasons to continue are going to be hit with this incredibly large
tax rate and then nobody wins. The community is lost, these landowners are lost,
but yet by not ending grandfathering at the time of sale and by continuing it
forever, you've passed on this incredible financial bonus to all these owners at the
loss of our residential community. That means that we can never get Ha‘ena back,
that is it. I am not sure why you can’t amortize the Northshore, why it can’t happen
because of the health and safety, because of the welfare of the community. 1 know
that you guys are tired of hearing from me and we are... it is a sad thing because it
means that our community is lost and I do commend you for approving a bill and
stopping vacation rentals in the future. But when you say that we need to stop the
bleeding, I want to tell you that there is disease in there and if you don’t deal with
that, nothing is going to be right afterwards. So I am asking for special treatment
for the Northshore. It is a special area. It has been unfairly affected more so than
any other community and I would ask this Council to consider making an
amendment, so that you can amortize the Northshore whether you base it on at the
time of sale it ends, so that you don’t cause undo inconvenience to any other present
owners or whether you do it over a period of 18 months or something. I'd ask you to
please consider that. Thank you.

Chair Asing: Thank you. Councilmember Yukimura?

JOANN A. YUKIMURA: Yes, so Ms. Diamond, is it your position that there
shouldn’t be any vacation rentals on the Northshore outside of the VDA area?

Ms. Diamond: I wouldn’t mind... you know, in our stakeholder’s group,
we did 10% to 15% was the consensus amongst everybody including the real estate
industry, including the citizens, and I wouldn’t mind if it got to that, so I would
accept that as an alternative that is workable.

Ms. Yukimura: Okay, so it is one of the obstacles to determining that was
to say, what is the base of the 10% to 15%? Is it just Kealia proper, you know, that
is 10 or 15... is it the whole area, so those kinds of things would have to be worked
out in an amendment. So I would, you know, you can still always amend this bill
after a plan has been worked out and, you know, actually clarifying State law would
be helpful, but if not... I mean it is pretty com... you are suggesting a whole
different plan for the Northshore only.

Ms. Diamond: I am because we have been the most affected and at the
same time, we are the most hazardous community and it may not be appropriate for
visitors to stay there. There is no evacuation plan for them.

Ms. Yukimura: Well, there are some... not all of them are in the tsunami
zone, so all of those things would have to be worked out and, you know, if you want
to work on a system, you know, I am not adverse to working with you on a system,
but I think it is far more than a liner to amendment to the bill and it would really
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have to be thought through. So I think we need to pass this bill and then we can
work on it if you want to.

Ms. Diamond: I would accept that that certainly you should pass this bill
and if the Northshore is a special treatment zone, that we could work on legislation
too and bring in compliance.

Ms. Yukimura: You know, I am still not convinced that you can actually
amortize under State law, so that would be a thing that would have to be further
scrutinized, but...

Ms. Diamond: But doesn’t it hinge on whether it is a residential use or
commercial use?

Ms. Yukimura: Not in my mind. It says if it is in a residential zone, it is
not up for amortization as I read the law. I know that there are other ways to read
it, but that is my reading of it right now. I have had a standing offer to help you
change that at the State or clarify at the State Legislature, but...

Ms. Diamond: I don’t believe that is necessary because (inaudible — more
than one person talking at the same time)... and you do have the ability to amortize
it.

Ms. Yukimura: I understand. Thank you.
Chair Asing: Okay, thank you.

Ms. Diamond: Thank you.

Chair Asing: Is there anyone else?

MARY LUCAS:  Hi Councilmembers. I am nervous. Thanks for being here
today and I am Mary Lucas for the record. I couldn’t wait to say that. Thanks for...
I wrote this on the way here from the Northshore, so it speaks for itself. First, I
would like to say how proud we all should be of young woman like Leah Sausen and
Coral McCarthy who have continued to fight against losing their neighborhoods in
which they grew up to the vacation rentals. I stand with them in asking you to
reconsider Bill No. 2204 asking you to please come up with a solution for
grandfathering of vacation rentals which this bill will allow. I think people are a
little confused about grandfathering. Yesterday, I asked a dozen people... I mean
this is everywhere from a patient in my office to my girlfriend with her master’s
degree what grandfathering a vacation rental meant. Everyone of them thought it
meant that the current owner could continue to vacation rental indefinitely. But as
I understand it, this Bill 2204 will allow for an owner who has a vacation rental to
sell his property as a vacation rental and then that owner could sell it again as a
vacation rental and sell it again as a vacation rental indefinitely. How is that going
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to help our neighborhoods? I don’t think people realize, you know, if you've got
vacation rentals in both sides of your house, when that sells, it can just vacation
rental, vacation rental, vacation rental, and I... that is just... how is that getting
our neighborhoods back? I just don’t see it. I did look up a nonconforming use and I
kind of tried to do my homework and transferring a property, but to me it sounds
like that is for commercial business. It sounds like if you have a store next to your
house and that sells, you can resell that as a store, but realtors and owners insist it
is not a commercial business, vacation rentalling, so this shouldn’t apply.

I ask you to add no grandfathering to this bill. No new vacation rentals is a
start, but to allow this kind of grandfathering is not helping us get our
neighborhoods back. Thanks.

Chair Asing: Councilmember Yukimura?

Ms. Yukimura: Yes, Ms. Lucas, thank you for coming. I know it is not
easy and for speaking. I just wanted to clarify that... make a distinction between
what we may all want and what we can do within the framework of laws that we
live in and grandfathering is a concept that is required by law. It basically says,
whenever a body like the Council passes a law that makes something illegal, we can
only do it into the future. We cannot make a use that is ongoing at the time of the
law.

Ms. Lucas: Then that law should be changed.

Ms. Yukimura: That is not a law... it is called common law and then it
became statutized, but it is...

Ms. Lucas: Maybe common law, but it is not common sense.

Ms. Yukimura: I understand what you are saying, but it is not something
you can just change. It is the law that the courts have evolved over time and in
order to protect the property owner because that is the roots of our system of
government that there has been a certain protection of property rights.

Ms. Lucas: Specifically that you can vacation rentalling over and over
and over again? I don’t think it is specific JoAnn.

Ms. Yukimura: ...that runs with the land and there are some... I am... it
is not something that...

Ms. Lucas: You agree with necessarily.
Ms. Yukimura: No, it is not a matter of agreement, it is a matter of what

laws bind us as a body. We couldn’t, for example, tomorrow, say that only a certain
race of people would have a certain privilege because there is a constitutional law
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that prevents that. It is called equal protection, so that is what I am trying to
explain to you and now when we declare a right... I mean a certain action illegal...
if we permit it into the future, we can characterize what we are permitting and we
can make it run with the owner... a special use permit that is personal to the owner
and not to the land.

Ms. Lucas: So this bill, excuse me, but this bill will cement
grandfathering forever, is that right?

Ms. Yukimura: No.
Ms. Lucas: Can that lobby change?

Ms. Yukimura: Well, the grandfather law says, whatever is legal at the
time that the law is passed making an action illegal, has to be grandfathered in and
that is why there is a question on ag lands. Are vacation rentals legal under State
law?

Ms. Lucas: Please don’t get into ag lands with me. I think that is
(inaudible)... this whole grandfathering issue, I really do.

Ms. Yukimura: But either way, the principal is the same. If it is legal at
the time the law passes, you cannot just take away that right.

Ms. Lucas: And the law states that grandfathering... selling your
vacation rental over and over and over again, the law says that is right?

Ms. Yukimura: If it is a right that runs with the land, that is correct
because it doesn’t run with the owner, it runs with the land?

Ms. Lucas: And you think that is really clear in the law?

Ms. Yukimura: Yes, I think there is a pretty strong case law or
establishment for that. I could be wrong.

Ms. Lucas: Well, I kind of serve... I felt I served my purpose coming
here today and I wrote some... I fired up some letters to you guys last week (Tim
and Mel) and I appreciate you guys answering back. I had to come here today
because I didn’t feel people realized... I don’t think people are outraged enough and
realize... and I didn’t know that grandfathering meant the vacation rentals in their

neighborhoods could be kept being resold, so that is why I came to kind of clarify
that.

Ms. Yukimura: Well, I want you to know that I don’t think there is
anybody on this table who likes what has happened to the Northshore in terms of
the proportion of houses that are vacation rentals and that is why we are passing
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this bill because we don’t want what happened to the Northshore to happen to other
neighborhoods where it is beginning to happen. However, the solution to the
Northshore was for this Council to have clarified the law back in 1999 when citizens
first came to the Council and said...

Ms. Lucas: 1 was there.

Ms. Yukimura: This is unclear and you and Dr. Chuan and Ms. Diamond
and a lot of others were already raising the flag and saying, you know, the law is
unclear, so please clarify it. Because the Council did not do that or, you know, the
lawmakers because the Mayor could have initiated it, you know... all these things
have happened, but that is what we talk about irreversible, you know, how we
choose our leadership and last night we all participated in that process is so critical
because sometimes decisions are made that you can’t really fix easily. So now we
are trying to... like I said, stop the bleeding because nobody will benefit from an
overload of vacation rentals because the resentment of the community will get so
big that everybody is going to lose in the long run and that is why we are trying to
find a balance, so we can all live in harmony. Now the Northshore, you know, one
can hope and I think the people who manage vacation rentals say there is an
attrition... some of the units are being run by people who want to retire and once
they retire, it is going to become their primary home.

Ms. Lucas: I have to tell you. I have lived out there for 30 years...
Lucy might or other people might be able to know people that actually retired here.

Ms. Yukimura: Yea.

Ms. Lucas: I have lived out there 30 years and I don’t know one
person who has bought a vacation rental and ended up retiring here.

Ms. Yukimura: And I think Lucy knows quite a few.

Ms. Lucas: She probably does.
Ms. Yukimura: Yes.
Ms. Lucas: I personally don’t know anybody (inaudible) are they

involved in the community, I mean, how come I don’t know. So I don’t know, but I
just want to thank you today for letting me come in here and I do appreciate you
guys working on this bill. However, I do for the record, have to say that I think a lot
of us didn’t understand what grandfathering is. I am still against it, I am against
the vacation rental being sold over and over again as a business. I am against it, I
just wanted to come in here and say that I thank you guys and I love you guys, but
that is how I feel.

Ms. Yukimura: I appreciate that very much.



