COUNCIL MEETING
FEBRUARY 13, 2008

The Regular Meeting of the Council of the County of Kaua‘i was called to
order by the Council Chair at the Council Chambers, Historic County
Building, 4396 Rice Street, Room 201, Lihu‘e, Kaua‘i, on Wednesday,
February 13, 2008 at 9:56 a.m., after which the following members answered the
call of the roll:

Honorable Tim Bynum

Honorable Jay Furfaro

Honorable Shaylene Iseri-Carvalho
Honorable Ronald Kouchi

Honorable Mel Rapozo (excused at 3:55 p.m.)
Honorable JoAnn A. Yukimura

Honorable Bill “Kaipo” Asing, Council Chair

APPROVAL OF AGENDA:

Mr. Rapozo moved for approval of the agenda as circulated, seconded by Ms. Iseri-
Carvalho, and unanimously carried.

MINUTES of the following meetings of the Council:

Mid-Month Meeting of December 19, 2007
Regular Meeting of January 17, 2008
Special Meeting of December 18, 2007

Ms. Iseri-Carvalho moved for approval of the minutes as circulated, seconded by
Mr. Bynum, and unanimously carried.

COMMUNICATIONS:

BILL “KAIPO” ASING, COUNCIL CHAIR: Now for information for the
general public, what we are going to do is we are going to be taking some of the
items out of order. The first item on the agenda that we will cover is on page 5
which is the Executive Session, ES-324 and on page 6, Executive Session, ES-325.
That will be the first item that we will take up. The second item that we will be
taking is the vacation rental bill and that is referred to page 3 (the bottom of the
page) which is the communication from Councilmember Yukimura requesting for
the reconsideration of the bill. And then the third item that we will take up is on
page 1 which is the very first item, C 2008-24 which is the bicycle/pedestrian
pathway project. So that is the format that we are going to be following. Also, I




COUNCIL MEETING -2- February 13, 2008

want to announce that we have also on page 4 the Resolution supporting Senate Bill
No. 928 to impose a ten (10) year moratorium on developing, testing, propagating,
cultivating, growing, and raising of genetically modified taro in the State of Hawai‘i.
We intend to defer that item for the public.

There being no objections ES-324 and ES-325 were taken out of order.

ES-324 Pursuant to Haw. Rev. Stat. §§92-4, 92-5(a)(4), the purpose of
this executive session is to consult with the County Attorney concerning the claim of
Duane Souza against the County of Kaua‘. This consultation involves
consideration of the powers, duties, privileges, immunities, and/or liabilities of the
Council and the County as they relate to this agenda item.

ES-325 Pursuant to Haw. Rev. Stat. §§92-4, 92-5(a)(4), the purpose of
this executive session is to consult with the County Attorney concerning the claim of
Larry Arruda against the County of Kaua‘i. This consultation involves consideration
of the powers, duties, privileges, immunities, and/or liabilities of the Council and
the County as they relate to this agenda item.

Chair Asing: Thank you, we will take both items. With that, what I'd
like to do is open it up to the general public first. With that, go ahead Glenn.

There being no objections, the rules were suspended.

GLENN MICKENS: For the record, Glenn Mickens. This is all regarding
executive session. I know that at least two (2) of the three (3) things are claims on
this agenda, but I don’t believe the other one is.

Chair Asing: That is what we are talking about now, claims. The two
(2) claims.

Mr. Mickens: So you are not talking about just the executive sessions?

Chair Asing: We are talking about two (2) claims.

Mr. Mickens: Okay, okay, then I will wait until your two (2) claims are

done and come back. Thank you.
Chair Asing: With that, Mr. Souza.
DUANE SOUZA: Good morning Council, Duane Souza.
Chair Asing: Good morning.

Mr. Souza: I am here as I got involved in an accident in 2005
involving a County truck which hit me from the rear. It totaled out my truck as
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well as my back and my neck. I have since... well, first of all, I really don’t
appreciate the County Attorney’s attitude. I called them after the accident and I
explained something and they said, well, if you don’t like the idea, sue us. I thought
that was fairly wrong, very wrong. As a taxpayer, I felt, you know, eh, it is not
right. Anyway, I have suffered for the last almost three (3) years now with my back
and my neck and doctor’s papers show that I will probably be affected by this for the
rest of my life. You know, it is just that I am not the same Duane I used to be three
(3) years ago. Right now, I am very restrictive in what I can do and it has taken a
lot out of me. I have spent... my insurance just covered the first $10,000 of medical
expenses and after that, I am on my own which I am still doing. I am still seeing
the doctors and whatever it is that is why... The thing is, you know, I had to get an
attorney, you also have to pay the attorney and all this. I think these kinds of
things could be resolved in a better manner... a more time manner. You know, it
seems like nobody cares about the... I really feel like the guilty person, you know,
not the victim because of the circumstances. The other party gets nothing, it is
taken cared of. I am the one that has to do this, go do that, and do everything just
to get my part done, you know, and I am actually the victim. So I don’t appreciate
the County Attorney’s attitude and I feel that things should be done in a different
manner.

Chair Asing: Councilmembers?

MEL RAPOZO: Duane, what was the... what was the accident?

Mr. Souza: It was at Kuhio and Kapule coming into Hanama‘ulu.
Mr. Rapozo: And you were stopped?
Mr. Souza: I just started to slow down, yea, because the car made a

U-turn in front of me going back to the airport.

Mr. Rapozo: And a County truck struck you?

Mr. Souza: Yea.

Mr. Rapozo: And that was when?

Mr. Souza: 2005, May, June 2005, May 2005.

Mr. Rapozo: Okay, and your original claim was filed back in 2005?
Mr. Souza: Yes.

Mr. Rapozo: Thank you.

Chair Asing: Councilmember Yukimura?
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JOANN A. YUKIMURA: And the County Attorney’s response to the
claim that you filed was to deny your claim?

Mr. Souza: Right.
Ms. Yukimura: And to say, if you don’t like this, go sue?
Mr. Souza: That was the phone call conversation because I actually

called them to see if I could get a car because I didn’t have the rental car insurance
in my da kine. She said, well, you don’t like it, sue us.

Mr. Rapozo: So did you get a rental car?
Mr. Souza: Yes.

Mr. Rapozo: From the County?

Mr. Souza: No, my own.

Mr. Rapozo: Thank you.

Chair Asing: Councilmember?

SHAYLENE ISERI-CARVALHO: On the day that it occurred in 2005, there
was a Police Officer that responded to the scene?

Mr. Souza: Several, yea.

Ms. Iseri-Carvalho: Several and I do have a copy of the Police report,
but the question that I had is, was there any criminal charges filed against the
driver of the vehicle that struck you?

Mr. Souza: No.

Ms. Iseri-Carvalho: Criminal in the sense and I know that you are a
former Police Officer.

Mr. Souza: Yea.

Ms. Iseri-Carvalho: For example, negligence or inattention to driving or
reckless driving or...

Mr. Souza: I don’t think they cite anymore like they used
to...citation, unless there is a death or serious injury, then they...
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Ms. Iseri-Carvalho: Because that would be an appropriate charge based
on my assessment of reviewing the Police report because inattention basically says
that you are not exercising due care.

Mr. Souza: Exactly, right.
Ms. Iseri-Carvalho: So it is not that hard of an offense to prove, but to

your knowledge then, there was no citation issued against the driver that struck
you?

Mr. Souza: No.

Ms. Iseri-Carvalho: And this was a vehicle that was owned by the
County?

Mr. Souza: Yes, a utility vehicle, yes.

Ms. Iseri-Carvalho: And on County time?

Mr. Souza: Right.

Ms. Iseri-Carvalho: It appeared... on May 27 and what time was this
Mr. Souza.

Mr. Souza: I think it was in the morning I think.

Ms. Iseri-Carvalho: So from the time that you filed your... it is like

6 o’clock in the morning. From the time that you filed your claim with the County,
when was the first response that you received because it was May 27, 2005, the
incident date.

Mr. Souza: In writing, I think... I am not sure of the date, but the
response was made to my attorney.

Ms. Iseri-Carvalho: Okay, and that would have been like within the
month, couple months, or was it like a year later?

Mr. Souza: Longer than that.
Ms. Iseri-Carvalho: And was it that they said because the statute of
limitation had passed that they were not responding to your claim or there was no

explanation given as to why it was denied.

Mr. Souza: I think the first one I never really received any
explanation, but the second claim, they said, oh, because I had my medical stuff
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submitted, they said, okay, we just give you $10,000 and, you know. That was the
offer that they made.

Ms. Iseri-Carvalho: Okay, and that was done in writing?

Mr. Souza: Yea.

Ms. Iseri-Carvalho: And then subsequent to that, was there any
communication between you and the County Attorney’s Office?

Mr. Souza: No.

Ms. Iseri-Carvalho: Alright, thank you.

Chair Asing: Any other questions Councilmembers? I just have one I

guess. And you are here today because you feel that the County Attorney’s Office is
not representing the public in the manner you feel that the County Attorney should
be representing? Am I correct?

Mr. Souza: Yes Sir.
Chair Asing: Okay, thank you. Any other questions Councilmembers?
Ms. Iseri-Carvalho: I guess another question. I know you hired an

attorney, so did you file in District or Circuit Court regarding your claim?

Mr. Souza: No.

Ms. Iseri-Carvalho: Not yet?

Mr. Souza: No. (Inaudible) supposed to, I don’t know.

Ms. Iseri-Carvalho: Okay.

Mr. Souza: I am not sure what I am supposed to do.

Mr. Rapozo: I think what they are trying to do is get it resolved
through the claim process and not file a lawsuit.

Mr. Souza: Right, that is the original intent, yea.

Mr. Rapozo: And I personally appreciate that because I think the

claim process is much cheaper for the County especially when we are at fault, but,
you know...
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Mr. Souza: But being a former County employee and stuff like that
and know what all the things that the County goes through the Council and
whatever, I didn’t... I thought that the County Attorney would say, you know, we
can work together and we get this thing resolved, but it didn’t work that way. So,
you know, by the time I decided, well, why don’t I just... it is not my thing of filing a
suit.

Mr. Rapozo: And back in the day, you was a Police and you hit
somebody from behind like that, they would take 10% out of your paycheck.

Mr. Souza: You are right, goodbye.

Mr. Rapozo: That is right, so I understand the frustration.

Chair Asing: Thank you. Councilmember?

Ms. Iseri-Carvalho: I agree with Councilmember Rapozo. I mean after

seeing millions of claims that come through this table only in my short time that I
have been here in Council, clearly, we appreciate your efforts in trying to resolve it
in a non-litigious kind of way because we get sued all the time for all kinds of
reasons. And for this where it is documented in a Police report that you were the
victim, the alleged victim, you know, there is really no dispute as to liability based
on my reading of the Police report and the damages that were sustained were
clearly documented and that you had to pay for it out of your own pocket. So we do
want to encourage that people try to work the County because it costs, as you know,
going to court, ten times more at the very least.

Mr. Souza: Right.

Ms. Iseri-Carvalho: So, you know, we appreciate it and hopefully we
will be able to assist in trying to make this process in dealing with claims... a lot
more user friendly in a sense that we will have people, you know... the County
Attorney’s Office are County employees just like you, just like how you were as a
Police Officer, so I think it is really, really important that we consider especially
victim’s interest as a number 1 priority and try to resolve it as quickly as possible.
Thank you.

Chair Asing: Any other questions Councilmembers? If not, Duane,
thank you very much.

Mr. Souza: Thank you Council.

Chair Asing: With that, can we have the next person please? We are

now on ES-325 on page 6.

LARRY ARRUDA: Good morning Council.




