REGULAR MEETING
JANUARY 17, 2008

The Regular Meeting of the Council of the County of Kaua‘i was called to
order by the Council Chair at the Council Chambers, Historic County
Building, 4396 Rice Street, Room 201, Lihu‘e, Kaua‘, on Thursday, January 17,
2008 at 9:35 a.m., after which the following members answered the call of the roll:

Honorable Tim Bynum

Honorable Jay Furfaro

Honorable Shaylene Iseri-Carvalho

Honorable Ronald Kouchi, excused from 11:30 a.m.
Honorable Mel Rapozo

Honorable JoAnn A. Yukimura

Honorable Bill “Kaipo” Asing, Council Chair

APPROVAL OF AGENDA:

Mr. Furfaro moved for approval of the agenda as circulated, seconded by
Ms. Yukimura, and unanimously carried.

MINUTES of the following meetings of the Council:

Mid-Month Meeting of November 20, 2007

Regular Meeting of December 11, 2007

Special Meeting of December 18, 2007

Public Hearing of December 19, 2007, re: Bill No. 2245 and Bill No. 2247

Mr. Furfaro moved for approval of the minutes as circulated, seconded by
Mr. Bynum, and unanimously carried.

COMMUNICATIONS:

There being no objections C 2008-12 was taken out of order.

C 2008-12 Communication (01/22/2008) from Councilmember Ron Kouchi,
requesting Council approval to retain outside counsel for advice and guidance on
the issue of condemnation with regards to Bills Nos. 2177 and 2210 which pertain to
the Nuhou Road alignment, and the apparent positions of the stakeholders
involved: Mr. Kouchi moved to approve C 2008-12, seconded by Mr. Bynum.

RONALD KOUCHI: Mr. Chairman, I beg your indulgence and I will
stray a little bit. I have a communication that I circulated to the members and
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would like to also extend my apologies to the public. We normally meet on
Wednesdays and I made a commitment to travel out of State with my family. And I
said Thursdays are good because we meet on Wednesdays forgetting that the
Legislative opening occurred yesterday and the meeting is today, so I will be leaving
early from the meeting today to catch an airline flight and so I appreciate the
member’s indulgence in allowing this to be taken out of order and we can address it.
I also find it interesting today that we have the youth group for Leadership Kaua'i
because this is a truly fascinating communication from a learning experience. What
I am asking the Councilmembers to consider is condemnation because we would like
to get a setback greater than what is currently in the law, and the landowner, you
know, has already set side 80 feet which is larger than what most setbacks are
normally when we do these approvals. So we are just trying to discuss should we
get it greater than what exist today. However, to get condemnation going forward
and hiring outside attorneys to assist us because this isn’t something that we do
very often. We need to get five (5) votes, so you may see a long discussion on this
matter and then you might hear that there are four (4) votes, and then you will
wonder why they say that this doesn’t pass. Well, it doesn’t pass because there are
instances when you need five (5) votes, so when you do study your governmental
process, it is important to know what requires four (4) votes, what requires five (5)
votes and by knowing what the law says is really important too, so that you know
how to proceed correctly. So, essentially, what I am here asking is that, you know,
we would consider hiring special counsel if we need to proceed on condemnation and
I guess there is a simple question Mr. Chairman and it would be for Mr. Tresler.
We did receive a letter from Mr. Tresler indicating that Grove Farm has felt that
the 80 feet was beyond what normally was granted and that they have tried to be
cooperative and they feel that the 80 foot is fair and my question simply would be,
you know, would they consider the additional 24 feet or is Grove Farm continuing to
feel that the 80 feet is sufficient. Mike?

Chair Asing: With that, I will like to suspend the rules.
There being no objections, the rules were suspended.
Chair Asing: Mike, please.

MICHAEL TRESLER, GROVE FARM COMPANY: Councilmember Kouchi,
to answer your question in a very quick and short manner. Our position remains
the same.

Mr. Kouchi: Thank you.
Chair Asing: Councilmember Bynum?

Mr. Bynum: And that position is?
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Mr. Tresler: That the roadway remain within the 80 foot reserve, road
reserve.
Mr. Bynum: Mr. Tresler, I just have to say that I am really

disappointed to hear that because anybody that has followed this issue knows that
at one point, Grove Farm made that concession in my opinion. I think that is very
clear from follow up discussions that I had with Grove Farm people. I think in good
faith, Grove Farm should keep their commitments and it is disappointing to me that
we would get correspondence from Grove Farm’s attorney saying, legally, we don’t
have to do that. I am sorry that we have to go legal questions because, you know,
there was encouragement from Councilmembers (strong encouragement) to
accommodate the concerns of homeowners in the area. In my view, Grove Farm
made that commitment to an additional 24 to 30 feet to address those concerns and
to hear that that position has changed is really disappointing to me.

Mr. Tresler: Thank you Councilmember and, again, I respect your
opinion. My opinion and facts are different and, again, as we have agreed to
disagree that Grove Farm did not commit to the 30 feet. I do agree that, you know,
things could have went better, should have, and it is always our hope that we work
cooperatively with the community and Council and our decision makers. So I thank
you for sharing your opinion.

Chair Asing: Thank you. Any other questions for Mr. Tresler? With
that, Councilmember Iseri-Carvalho?

SHAYLENE ISERI-CARVALHO: Yes, thank you Mike for stating,
again, simply what the position of Grove Farm has been. It has always been my
opinion that Grove Farm has stood by what it could accomplish for the public and
that there were many, many, many discussions going back and forth. One of the
concerns that I find with respect to this case is that the Council now has proposed
taking an additional 24 feet. I had discussed this (inaudible) unfortunate I wasn’t
here...I was in the mainland attending a Board of Director’s meeting, but my
understanding is that the amendment that passed had included that 24 foot
additional property of Grove Farm. The concern that I had was that, are we as a
Council going to have every developer that comes forward whether it be Princeville,
whether it be Kaua‘i Lagoons, whether it be A&B or Kukui‘ula that every time that
the Council feels that it wants something from a developer even though that was
not part of the terms (in written terms), there was no legal binding contract
between Grove Farm and the Council requesting that 24 feet and that we are going
to impose that burden without making any kind of compensation or even discussing
compensation. I had done extensive legal research regarding the takings issue. I
find it unfortunate that some other Councilmembers think that Grove Farm that is
acting in bad faith because clearly that is not the case. If people had followed these
meetings over the course of a period of several years, they would know the exact
history. What stands in the way at this point and I am not sure if everyone is
familiar with this property that there is a golf course that has already been built.
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What really the Council is trying to impose on Grove Farm is to now move the holes
of your golf course despite what the cost may be. That, I think, is unfair. We
cannot treat...unless we are going to say every person who comes up, even a private
landowner who comes up, the Council wants that property because this other
residents want that property, so we are going to say, you give it to us. I think that
is an unfortunate representation of Grove Farm.

Grove Farm has been a part of this community for a long time and, in fact, it
has been Grove Farm that has been required to provide 60% of its affordable
housing units more than anybody else on this island. So there are a lot of nuances
to this case. For me, it is a legal issue whether or not the County can impose on any
single landowner or whether it is a big private developer imposition of conditions for
which we are now facing suit in a lot of cases, imposition of conditions that are not
legally binding or have not been agreed.

Me as a single landowner...if I had my property and I had it staked out and I
had already built something, is it right for the County to come forward now and,
say, well, we don’t like that because we want something else built, so you move your
golf course or you move your swimming pool or you move whatever structure there
may be just for the benefit of maybe another special interest group or other
residents. So it is unfortunate that that kind of representation is being made at
this point and I know that Grove Farm has tried its best to try to accommodate all
of the interest of the residents there as well as the public, health and safety issues
that we are dealing with in trying to get a transportation route that will be
amenable towards getting the safety of residents should we face a disaster during
that...along that route of Nawiliwili Road that is parallel. I have been here for the
past few years, have read hundreds of documents and it is totally unfair, I think, for
someone to claim that Grove Farm has not acted in good faith because, clearly, I
believe that this Council and the rest of the members are very cognizant of the fact
that Grove Farm has made all its best efforts to try to work with the Council and
work with the residents to come up with a win/win situation.

Mr. Tresler: Thank you very much Councilmember Shaylene Iseri-
Carvalho. It is good to hear that, you know, people recognize some of the efforts of
Grove Farm. We take our community seriously. We are part of a community. I
know we have some students who I think are attending high school (at Kaua‘i High
School), so the area we are talking about, Grove Farm would be the Kuku‘i Grove
area and Puakea Golf Course. So as you can see, we have done a lot of surface
water treatment plants, (inaudible) plants, building a lot of infrastructure, and we
do focus on building communities and I really appreciate your comments.

Chair Asing: With that, Councilmember Furfaro?
JAY FURFARO: Thank you Mr. Chair. Mike, thank you for being here.

You know, perhaps I am going to take a little different approach on this and I know
Councilman Kouchi indicated that there might be a lot of dialogue on this. You
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know, I think we need to kind of a have a better understanding of the overview here
for those residents that bought in good faith. Their perceived value and what they
were acquiring and the types of amenities, road, etc. that they believe at the time...I
had a separate meeting with both you and Neil and I think this starts from the
perception that, for general purpose, when you do small subdivisions such as 16
units, 25 units and so forth, there is a different standard in the HUD report. In
fact, subdivisions under 25 lots don’t necessarily require the HUD report which is
the Housing and Urban Development report that discloses these particular things.
At the same time, I think we have to be sensitive to Grove Farm in the sense that
during very difficult economic times, all of the things that you mentioned from
housing to the surface water and so forth are great assets to the community. [ want
you to know that I recognize that, but, you know, the thing we are dealing with here
is, if you don’t have these HUD disclosures, the fact of the matter is there isn’t a
real document that people can rely on for the appropriate concept of the subdivision
and the changes as they go along. You know, when you learn hula, you reference
the concept by hoomaukaukau, be ready, get ready and I think what Councilman
Kouchi has put on the table is this possibility that we may have to get some
clarification with a legal position on what a takings issue is. The fact that as we
went first to look at this realignment issue, we had considered and Councilwoman
Iseri-Carvalho is correct...we did ask the question and I, in particular, on some
massaging of the golf course as a possibility to the solution. And although the
reality to that is...it was not feasible although the golf course has been manicured
and redesigned several times, the fact of the matter wasn’t feasible.

Councilmember Yukimura then asked about this additional 24 feet and I
think...at least I thought we had an understanding and we had your golf course
designer, Mr. Nelson, speak to us. He raised the question in writing that dealt with
some safety concerns, the possibility of nettings and walls that might have to be
accompanying this desire, but clearly to me, I thought at that point that Mr. Nelson
said that it was feasible with some attention to detail and that we could extract that
additional setback. Then we were told that with changes in management there
that, you know, Mr. Nelson could not speak on behalf of the developer in that
concept although I think he did address our concerns and said it was feasible, but
we were told that we should not go on his presentation as he didn’t speak for the
group. We do realize the exposure that we have possibly in legal condemnation
action here and that is what is on the agenda right now. We then subsequently
received a copy from your Honolulu attorney indicating to us that there could be
some legal transaction, so I would hope, Mike, that you would understand that this
step that Councilman Kouchi has put on the table is one that we want to be in a
reasonable position, but at the same time have legal counsel to see what we can
work out. But we clearly understand your point as it was delivered by your
Honolulu attorneys, but the bigger problem here that we need to know as a
Council...as you do go to these small subdivisions, it does lead to...as economies
changes and market changes, it is subject to maybe some revisions that people can’t
rely on and that is what I wanted to share. Again, that is what I think is on the
table for the Council at this moment is considering legal assistance. Thank you




